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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA

CHARLESTON

CASE NO. 02-0809-T-P

VERIZON WEST VIRGINIA INC.
Petition in the matter ofVerizon West Virginia Inc.'s
compliance with conditions set forth in 47 U.S.C. § 271 (c)

PETITION FOR CLARIFICATION
OF VERIZON WEST VIRGINIA INC.

The Commission's January 9, 2003 Order and Consultative Report exhaustively

addresses and disposes ofthe issues under Section 271 ofthe Telecommunications Act.

In order for Verizon WV to be able to comply fully with the letter and spirit of the Order

and Consultative Report, however, Verizon WV respectfully requests that the

Commission clarify a single requirement - that is, the requirement to file corrected

Carrier-to-Carrier performance reports.

The Order and Consultative Report is now a matter of record with the Federal

Communications Commission and constitutes the Commission's official consultation

with the FCC under Section 27l(d)(2)(B) of the Telecommunications Act. Clarification

of the refiling requirement as Verizon WV requests will have no impact on Verizon

WV's application at the FCC because the FCC has never found that a refiling

requirement is necessary for purposes of27l approval or otherwise. See, e.g., In the

Matter ofApplication by Verizon Virginia Inc., et aI., for Authorization to Provide In-

Region, InterLATA Services in Virginia, WC Docket No. 02-214, Memorandum Opinion

and Order, released October 30, 2002. Consequently, merely clarifying the



Commission's refiling requirement (which is not a requirement for 271 approval) will not

require the Commission to revisit or otherwise revise its Consultative Report to the FCC.

Verizon WV asks that the requirement to refile corrected reports be clarified in

the following three respects: First, the requirement applies only to corrections that are

material. Second, any material corrections to a filed report may be accumulated over a

six month period and submitted to the Commission in a single filing. Third, the

requirement to file corrections does not require refiling of an entire performance report.

The Carrier-to-Carrier Guidelines ("Guidelines") adopted by the Commission

require Verizon WV to file a monthly report showing wholesale service performance on a

CLEC Aggregate basis. In addition, Verizon WV makes a CLEC-specific performance

report available upon request to each carrier receiving wholesale service in West

Virginia. Each month, in the CLEC Aggregate report alone, Verizon WV populates more

than two thousand fields with data. Data are reported for each of 524 submetrics showing

performance for Verizon WV, performance for CLECs, the difference in performance,

the number of observations for Verizon WV, the number of observations for CLECs, the

standard deviation, the sampling error and the Z Score. In addition, the monthly

performance report includes the metric number, description and performance standard,

where applicable. The monthly performance reports will be used to calculate the amount

of any bill credits due to CLECs under the Performance Assurance Plan ("PAP"), also

recently adopted by the Commission.

Evidence in the Commission's 271 proceeding showed that Verizon reports

wholesale service performance with a high degree of accuracy. Although Verizon strives

for perfection, because of the extraordinary magnitude and complexity of the information
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being compiled from numerous systems and sources, it is impossible as a practical matter

to produce a perfonnance report that contains no data-related errors. However, a

correction to a few of the more than two thousand data points reported each month may

impact PAP credits only minimally, or not at all.

The following are examples of such inconsequential corrections:

• Verizon reports a number of retail observations (e.g., 5,000 lines provisioned)
rather than the number subsequently detennined to be correct, which is slightly
different (e.g.. 5,010). Use of the correct number of observations, however, has
no affect on the perfonnance result (e.g., it does not cause Verizon to fail a
service quality threshold that it has passed (e.g., 95%)).

• Verizon reports a service quality perfonnance of 98% for CLECs rather than the
correct result of 99%. But the required service quality threshold is 95%. Verizon
has passed the required threshold in both instances.

• Verizon introduces a new retail product, and the metrics programming is not
updated in time for the provisioning ofa few orders. Inclusion of these additional
observations (i.e., the new orders) has no material impact on the service quality
results filed by Verizon.

• Verizon establishes a new call center, but the calls into the new center are not
initially captured in the speed of answer metric, thereby diminishing apparent call
volume. Correction of this diminished call volume does not result in any material
change in the perfonnance results.

• Verizon detennines that, with respect to its trunk order confinnation perfonnance,
it excluded orders that were re-sent due to internal Company errors. When the
trunk orders are included, Verizon still passes the established service quality
threshold.

• The perfonnance report has a typographical error in the perfonnance standard that
shows >95% when it should be ~ 95%. There is no change to perfonnance.

Clearly, there is little benefit to any party from filing corrected infonnation in the

instances cited above. Nonetheless, a requirement to refile corrections without regard to

whether they actually affect the PAP results imposes a substantial unnecessary

administrative burden on Verizon. Verizon recently examined the costs incurred in its
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submission of corrected performance reports with the FCC, which include far fewer

metrics than are included in the West Virginia Guidelines. Verizon estimates that it

incurs a cost of approximately $ 75,000 to refile a performance report.

Moreover, based on its experience with refilings in other states, Verizon WV

expects the Commission's refiling requirement to generate more administrative

paperwork than actual material changes in performance results. The net effect of the

fourteen corrected reports submitted to the FCC has been to increase performance

assurance payments by Verizon by less than one percent. A similar result has occurred in

New Jersey, where the net effect of four refilings has been to increase incentive payments

to CLECs by less than 1%.1 For the three additional Verizon states that have adopted

refiling requirements, no refilings have been necessary in Maine, and the obligation to

refile has not yet become effective in Maryland and the District of Columbia.

The Commission should clarify that Verizon WV is required to file corrected data

only in the case of a material error. A very conservative measure of what would be a

material error is one that has an effect of more than a $1000 increase on the calculation of

PAP remedies for any CLEC, or more than a $10,000 decrease to Verizon WV's benefit.

Such a clarification would be consistent with requirements imposed by the Maryland

Commission in connection with Verizon's application to provide competitive long

distance service in that state.

In addition, the Commission should clarify that any material corrections

discovered may be accumulated, and included in a single filing within six months

I If, after experience with refiling in West Virginia, Verizon WV finds similarly inconsequential
error rates, Verizon WV may propose that the Commission substantially modify or eliminate the
refiling requirement.
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following the filing of the initial report. More than one filing ofcorrected data related to

a single perfonnance report, or ongoing, piecemeal corrections to numerous reports

previously filed, would create confusion for the Commission and the CLECs. Moreover,

it would be unworkable for Verizon from a production point of view. A period of six

months would allow sufficient time for potential errors to surface; review to detennine

whether an error has in fact occurred; processing of appropriate change controls;

identification of any necessary software programming, and implementation through the

established software release schedule; calculation ofwhether the error was material; and

the processing, review and filing of a correction. A four-month cycle was originally

implemented by Verizon for submission ofcorrections to the FCC, but it proved to be too

short a timeframe to identify potential errors and perfonn the work necessary to submit

accurate corrections.2

Finally, the Commission should clarify that the filing of corrected data may be

done on an exception basis. It should not be necessary for Verizon WV to re-run and file

2 Determining whether an error is material does not necessarily require recalculation of the
metric, or completion of all work activities necessary to file corrected results. Determining
materiality is only the threshold inquiry, and additional activities must be completed before
corrected results can be filed.

The following example shows how materiality can be determined without recalculating
performance results. Assume a metric measuring % Missed Appointments, with a performance
standard ofparity with retail, and results of4% for retail and I% for CLECs. After filing the
performance report, Verizon WV discovers a coding error that resulted in omission of a retail
product. In such a case, Verizon WV would not determine the % Missed Appointments for the
omitted orders. Rather, Verizon WV would first determine the number of orders for the omitted
product, without regard to whether appointments were missed for those orders. If reported
results had been based on 1000 retail orders, the 4% Missed Appointments indicates missed
appointments on 40 orders. If Verizon WV determined that 2 retail orders had been omitted,
missed appointments could have occurred on 40 to 42 orders. Retail performance could thus
range from 3.99% (40 of 1002) to 4.19% (42 of 1002). In either case, the performance standard
would be met, so the error would be determined immaterial without recalculation of the
performance results or completing the work activities necessary for refiling of corrected results.
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an entire report in order to correct a handful ofmaterial errors. The Commission's

purpose would be achieved by requiring the filing of corrected data only. To require a

complete re-run and refiling would result in undue confusion for the recipients of the

reports, and impose a burden on Verizon that is both substantial and unnecessary.

WHEREFORE, for the above reasons, Verizon West Virginia Inc. respectfully

requests that the Commission clarify its Order and Consultative Report as set forth above.

Respectfully submitted,

VERIZON WEST VIRGINIA INC.

Michael D. Lowe
William D. Smith
Deborah Haraldson
Of Counsel

January 21, 2002

Lydia R. Pulley, Esq.
Vice President, General Counsel & Secretary
Verizon West Virginia Inc.
1500 MacCorkle Ave., S.E.
Charleston, WV 25314

Joseph J. Starsick, Jr., Esq. (SB#3576)
Bowles Rice McDavid Graff & Love, PLLC
600 Quarrier Street
Charleston, WV 25325
(304) 344-7644 or 347-1183
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EXECUTIVE SUMMARY

On October 28, 2002, following the complaint of Cavalier Telephone, LLC

("Cavalier"), the Commission directed the Staffto investigate the DS-l unbundled

network element ("UNE") loop provisioning practices of Verizon Virginia Inc.

("Verizon"). Allegiance Telecom of Virginia, Inc. ("Allegiance"), NTELOS Network

Inc. and R&B Network Inc. (jointly ''NTELOS''), Covad Communications Company

("Covad"), AT&T Communications of Virginia, LLC ("AT&T"), and XO Virginia,

LLC ("XO") joined Cavalier's complaint. The Staff has now concluded its

investigation.

Cavalier's complaint stemmed from a mid-200l increase in the number ofDS-l

UNE loop requests rejected by Verizon for reasons of "no facilities." Cavalier suggested

this increase was caused by an abrupt change in Verizon's provisioning policy. The

effect of this policy change, according to Cavalier, was harm to both Cavalier and its

customers.

In conducting its research, the Staff relied on the knowledge it had gained from

previous, similarly styled, formal complaints; related informal complaints; field

investigations; both formal and informal discovery requests; meetings; and the comments

ofthe various parties in this proceeding. In addition, the Commission's Office of General

Counsel examines the legal issues surrounding Verizon's provisioning policy in a

separately filed brief. Following is a summary ofthe Staffs investigation and its

findings.



The Staff focused on two key areas -- Verizon's DS-I UNE loop provisioning

policy and, more importantly, whether this provisioning policy was in conflict with the

Commission's pricing methodology adopted in its proceeding to determine prices for

Verizon to charge competitive local exchange carriers (Case No. PUC-1997-00005).

Verizon's present DS-I UNE loop provisioning policy centers on the notion that it

does not have to construct (build) new facilities for its competitors. In reviewing this

policy, the Staff discovered that Verizon considers certain activities as construction that

should be described as maintenance. Therefore, even when facilities exist and would

require only routine maintenance to activate, Verizon turns back requests for DS- I UNE

loops for reasons of"no facilities."

More importantly, the Total Element Long Run Incremental Costs ("TELRlC")

prices established by the Commission contemplated the DS-I UNE loop construction and

maintenance activities that Verizon asserts it is not obligated to perform. Therefore, by

turning back DS-I UNE loop requests from its competitors, Verizon is refusing to

perform work for which it is both fairly and fully compensated.

The Staff finds that Verizon's DS-I UNE loop provisioning policy did, in effect,

change. Second, that Verizon has distorted the definition ofconstruction to its unfair

advantage. Third, that the provisioning activities Verizon will no longer perform are

reflected in the Commission's TELRIC prices. Finally, the Staff finds that both

competition and customers are harmed by Verizon's DS-I UNE loop provisioning policy.

Among several possible remedies, the Staff suggests that the Commission

consider requiring Verizon to provision DS-l UNE loops using assumptions already

established in the TELRIC proceeding. Alternatively, the Commission may decide that
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Verizon is not required to construct new DS-I UNE loop facilities, but that it is obligated

only to rearrange existing plant. In that case, the Staff suggests that the Commission

should consider a re-detennination ofDS-1 ONE loop rates.
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STAFF REPORT

PETITION OF CAVALIER TELEPHONE, LLC

CASE NO. PUC-2002-00088

INTRODUCTION

On October 28,2002, the Commission directed the Staff to investigate Verizon

Virginia Inc.'s ("Verizon") policies and practices concerning the provisioning ofDS-l

unbundled network element ("UNE") loops to Cavalier Telephone, LLC ("Cavalier").

This report, as well as the associated brief filed by the Office of General Counsel

("OGC"), is the Staffs response to the Commission's directive.

The Staff, given the potential significance of this proceeding upon competition,

customer service, and the public interest, took a comprehensive approach to the

investigation. The initial concentration came from a detailed examination ofVerizon's

DS-l UNE loop provisioning policies and practices. This primarily technical review was

accompanied by an analysis of the costing and pricing methodologies in the context of

whether Verizon's provisioning activities are fairly compensated for by the Total

Element Long Run Incremental Costs ("TELRIC") rates adopted in Case No. PUC-1997-

00005 ("Case 97_05").1

Contemporaneously, OGC engaged in an assessment ofVerizon's obligations

under Virginia law. OGC also considered the potential effect of any Federal

I Ex Parte: To determine prices Bell Atlantic - Virginia, Inc. is authorized to charge Competitive Local
Exchange Carriers in accordance with the Telecommunications Act of1996 and applicable State law. Case
No. PUC-1997-00005. Final Order, released April 15, 1999.
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Communications Commission ("FCC") action in its pending Triennial Revie~

proceeding, as well as the scope of the Commission's jurisdiction as it relates to the

Telecommunications Act of 1996 ("Act"i and the FCC's rules and orders implementing

the Act.

Some of the information necessary for the investigation was developed in prior

Commission investigations.

In 2001, Broadslate Networks of Virginia, Inc. ("Broadslate") and 360"

Communications of Charlottesville d/b/a Allte! ("Alltel"), filed petitions similar to that of

Cavalier (Case Nos. PUC-2001-00l66 and PUC-2001-00l76, respectively). As in this

proceeding, the Commission ordered the Staff to investigate the provisioning policies and

practices ofVerizon with regard to UNE loops. The Staff was well underway with that

investigation when both petitions were withdrawn and dismissed in early 2002 as a result

ofthe departures of Broadslate and Alltel from the Virginia marketplace.4

The matter ofDS-l UNE loop provisioning was once again the subject of a

Commission investigation in Case No. PUC-2002-00046,5 where the area of interest was

Verizon's compliance with the conditions set forth in 47 U.S.C § 271(c) ("271"). In his

July 12, 2002, report to the Commission, the Hearing Examiner found "that to fulfill our

consulting role the Commission should advise the FCC that Verizon Virginia's policy has

2 In the Matter ofReview ofthe Section 251 Unbundling Obligations ofIncumbent Local Exchange
Carriers, Notice of Proposed Rulemaking, CC Docket Nos. 01-339, 96-98, 98-147, released December 20,
2001.

3 P.L. 104-104 (February 8,1996).

4 Case No. PUC-2001-00176 Dismissal Order issued February 11,2002; Case No. PUC-2001-00166
Dismissal Order issued February 20,2002.

5 In the Matter of Verizon Virginia Inc. 's Compliance with the Conditions Set Forth in 47 u.s.c. § 271 (c),
filed July 1,2002.
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a significant and adverse effect on competition in Virginia, is inconsistently applied

across ONEs, is at odds with industry accounting rules, and is inconsistent with TELRIC-

pricing principles.,,6

In addition to Virginia, both the Texas and New York commissions have active

dockets addressing similar complaints regarding the DS-I ONE loop provisioning

practices of Southwestern Bell Telephone and Verizon New York Inc., respectively. 7

Also, the Maryland Public Service Commission ("Maryland"), in a December 16,

2002, letter to Verizon regarding the Maryland 271 proceeding, listed Verizon's

construction policy as one among its several concerns with Verizon's 271 application

(see Attachment I). As a temporary measure, Verizon, at the request of a competitive

local exchange carrier ("CLEC"), will be required automatically to convert DS-l ONE

loop orders (that are turned back for "no facilities") to special access orders and then

convert the newly built special access service back to a ONE. In a letter dated December

17,2002, Verizon responded by indicating that it would comply with the Maryland's

6 Report Of Alexander F. Skirpan, Jr., Hearing Examiner in PUC-2002-00046 at page 6, filed on July 12,
2002.

7 Footnote IS from Covad Comment at page 14 (filed December 9,2002) "See Joint CLEC Complaint For
Post-Interconnection Dispute Resolution with Southwestern Bell Telephone, L.P. and Request for Interim
Ruling Regarding DSI UNE Loop Provisioning Issues, Docket No. 27001, Order Approving Settlement to
Request for Interim Ruling (Tex. P,u.e. Dec. 5,2002)" and Footnote 14 from Covad Comment at page 12
(filed December 9, 2002) "See Proceeding on Motion of the Commission to Examine New York Telephone
Company's Rates For Unbundled Network Elements, Case 98-C-1357, Ruling on Module 3 Schedule
(issued August 24, 2000) (denying Verizon's fIrst request to stay), Ruling Denying Request for
Reconsideration (issued September 18, 2000) (denying Verizon request for reconsideration that denied
Verizon's request to stay), Recommended Decision on Module 3 Issues, at 9-10 (issued May 16, 2001)
(denying Verizon's request that the Commission forebear from setting new UNE rates), Order on
Unbundled Network Elements Rates, 11-12 (issued January 28, 2002) (denying Verizon's request on
exceptions that the proceeding be deferred and denying Verizon's August 23,2001 renewed request that a
decision be postponed). In total and in a single proceeding, Verizon requested that the Commission avoid
moving forward five times and each time the Commission denied Verizon's request."
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conditions (see Attachment 2)8 Maryland indicated that it would monitor this

Commission's DS-l UNE loop provisioning proceeding in order to determine if further

action is required.9

Additionally, the Public Service Commission of West Virginia, as a result of its

271 proceeding,1O has, notwithstanding a finding that Verizon West Virginia was 271

checklist compliant, directed that a proceeding be docketed to address Verizon West

Virginia's "no facilities" policy.

PROCEDURAL HISTORY

Cavalier, by its petition ofApril 19, 2002, requested emergency and injunctive

relief from the DS-l unbundled network element ("UNE") loop provisioning practices

ofVerizon. The petition apparently stemmed from a rise in the number of Cavalier DS-

1 UNE loop orders rejected by Verizon for reasons of "no facilities." This increase in

rejected UNE orders, according to Cavalier, was occasioned by a mid-200l shift in

Verizon's policy where it would no longer provision DS-l UNE loops when it had to

perform certain provisioning functions. Cavalier alleges that Verizon's current DS-l

UNE loop provisioning practices are discriminatory, harmful to competition, violative

of its Interconnection Agreement with Verizon, violative ofboth federal and state laws,

violative ofboth federal and state rules, and violative of the best practices mandate of

8 On November 22, 2002, Verizon issued a revision to its provisioning policy that would allow CLECs, at
their option, automatically to convert rejected DS-l UNE loop orders to special access services. Tbe policy
revision, which affects Virginia, does not, however, include the automatic reversal from special access to a
UNE tbat will occur in Maryland.

9 Maryland PSC letter to Verizon at page 4 (December 16, 2002) (See Attachment I).

10 Case No. 02-0809-T-P, Petition in the matter ofVerizon West Virginia Inc. 's compliance with conditions
setforth in 47 Us.c. § 271(c).
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the Commission's order approving the merger of GTE Corporation and Bell Atlantic

Corporation. I I

Verizon, on May 10, 2002, responded to the Cavalier petition by declaring that

its DS-l UNE loop provisioning policy had not, in fact, changed. Verizon further

maintained that it is under no obligation to build new facilities to fulfill the DS-l UNE

loop orders of its competitors. Verizon requested that the Commission affirm its DS-l

UNE loop provisioning policy as consistent with applicable law, rules, and the

aforementioned GTE Corporation and Bell Atlantic Corporation merger, and further

requested that the Cavalier petition be dismissed.

Cavalier answered Verizon's motion with its response of May 22,2002, where it

rejected Verizon's legal arguments and concluded that the Commission should deny

Verizon's motion to dismiss its petition.

Verizon, on June 3, 2002, filed a reply to the Cavalier response where it

reiterated its argument that its DS-l UNE loop provisioning policy is consistent with

FCC rules.

The Commission, in its aforementioned initial Order Directing Investigation of

October 28,2002, denied Verizon's motion to dismiss.

Allegiance Telecom of Virginia, Inc. ("Allegiance") filed a motion to intervene

on November 5, 2002. Motions to intervene were also filed by NTELOS Network Inc.

and R&B Network Inc. (jointly ''NTELOS''), Covad Communications Company

("Covad"), and AT&T Communications of Virginia, LLC ("AT&T"). NTELOS, in its

motion, requested that the Commission expand its investigation to include Verizon's

11 Case No. PUC-1999-00100, Order Approving Petition, entered November 29, 1999.
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UNE provisioning practices as they relate to digital subscriber line CDSL") and voice

grade loops.

Verizon, on November 15, filed its opposition to the intervention requests of

Allegiance, NTELOS, Covad, and AT&T.

Allegiance, on November 22, 2002, filed a notice where it waived its right to

respond to Verizon's opposition to its motion to intervene.

The Commission, in an order dated November 26, 2002, granted the intervention

requests of Allegiance, NTELOS, Covad, and AT&T, but denied NTELOS' request to

expand the investigation to include DSL and voice grade loops. The order also served to

modify the procedural schedule originally set forth in the Commission's order of October

28,2002.

XO Virginia, LLC ("XO"), on December 13, 2002, filed a motion to intervene.

The Commission, in its order of January 24,2003, granted the XO motion.

COMMENTS OF PARTIES

As noted above, the Commission's Order Directing Investigation, issued October

28, 2002, allowed Verizon to file a Further Explanation of High Capacity UNE Loop

Provisioning Practices, Cavalier to file comments and Verizon to file reply comments.

By subsequent order on November 26, 2002, the Commission modified the procedural

schedule and allowed the intervenors to file comments.

On November 15, 2002, Verizon filed a Further Explanation ofHigh Capacity

UNE Loop Provisioning Practices. On December 9, 2002, Cavalier, AT&T, Covad,

NTELOS, and Allegiance filed comments. On December 30, 2002, Verizon filed its

9



reply to the comments of the other parties. These filings and comments are summarized

below:

Verizon's Further Explanation (November 15, 2002)

Verizon reasserted that its provisioning policy did not change as Cavalier

suggested in its complaint. Further, Verizon argued that its UNE DS-I loop provisioning

policy is consistent with federal law. Verizon provided further detail outlining its DS-l

UNE loop provisioning practices. Verizon urged the Commission to stay this proceeding

pending the outcome of the FCC's Triennial Review.

Verizon also noted that" ... the only real question in this debate is where to draw

the line in terms of defining whether or not facilities exist and what activities constitute

construction.,,12 In that regard, Verizon stated it has " ... adopted reasonable policies

under which Verizon has and will continue to do more than is required by the ACt.,,13

Verizon stated, " ... where facilities do not exist, CLECs have the option of

ordering special access.,,14 Verizon maintained, however, that it " ... does not (and is not

required) to construct network elements solely for the purpose of unbundling those

elements where the construction work involves installing new copper or fiber cabling,

equipment, or electronics.,,15 Verizon also stated, H[a]lthough Verizon will make

reasonable attempts to clear defective cable pairs that exist in the end user's service

terminal ifVerizon cannot clear defective facilities and ifno other spare facilities exist,

12 Verizon's Further Explanation at page 6, filed November 15, 2002.

13 Jd.

14 !d. at page 7.

15 1d.
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construction is required to add copper facilities at the end user location before a DS-I can

be provisioned." 16

Cavalier

Cavalier discussed the effect ofVerizon's policy on ONE provisioning and stated

that "Verizon agreed that Cavalier could order DS-I circuits as ONEs, then re-submit the

rejected orders as special access, and then convert the special access circuits to ONEs.

That process led to the percentage of "no facilities" orders leveling off at about 30%.,,17

Cavalier further stated that "[m)oreover, the 'ONE-special-ONE' process adds delay and

expense to the ordering process, for both Cavalier and Verizon.,,18

"Second, Cavalier points to the suddenness ofthe change in Verizon's

practices. Before May 2001, Verizon generally provisioned ONE DS-I orders of the

type that it now rejects for 'no facilities,.,,19

Third, Cavalier argued that " ... Verizon's new practices have an obvious and

immediate effect on the ability ofCavalier and other competitors to serve customers, and

on the pricing of Verizon's DS-I circuits. ,,20

AT&T

AT&T stated that "[b)y provisioning a substantial portion ofhigh-capacity loops

as special access rather than ONEs, Verizon in effect increases its average revenue per

16 Id. at page 8.

17 Cavalier's Comments at page 1, filed December 9,2002.

18 Id. at page 2.

19 Id.

20 Id.. at page 3.
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high-capacity loop provisioned to CLECs above the revenues it would obtain under

TELRIC-compliant UNE rates.,,21

AT&T also asserted that Verizon's windfall from forcing CLECs to obtain high­

capacity loops as special access is substantial and, as reported to the FCC, that its rate of

return from special access in 2001 was 37.08% (excluding the NYNEX part of its

business), or over three times the 11.25% the FCC previously found to be a reasonable

rate ofreturn.22 AT&T continued by stating, "[e]ach high-capacity loop that Verizon

sells at special access prices rather than UNE prices contributes to this unearned

windfall. ,,23

AT&T commented that Verizon's construction policy was discriminatory in that

" ... it is uncontested that Verizon VA does not refuse to provision retail customer

orders...." 24 AT&T also pointed out that " ... orders placed by reseller CLECs are also

routinely filled. Only those orders placed by Verizon VA's wholesale UNE customers are

rejected rather than filled. Thus, CLECs using UNEs -- and their customers -- do not

have nondiscriminatory access to high-capacity facilities. ,,25

AT&T suggested three remedies. 26 First, the Commission should reject

Verizon's "no facilities" policy in the provision of high-capacity loops in Virginia and

develop a non-discriminatory loop ordering and provisioning policy consistent with the

21 AT&T's Comments at page 1, filed December 9, 2002.

22 ld. at page 2.

23 ld.

24 Ed. at page 3

25 ld.

26 Id. at pages 4-5.
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Act and this Commission's policies under Virginia law. Second, the Commission should

take steps to ensure that intrastate special access is priced at TELRIC. Third, the

Commission should develop and implement special access metrics, standards and

remedies in the Virginia Carrier-to-Carrier ("C2C") Guidelines and the Virginia

Performance Assurance Plan ("PAP"). By taking these three actions, according to

AT&T, the Commission will avoid entanglement in complex technical issues of what is

construction and what is not construction.

Covad

Covad requested that the Commission " ... rule that Verizon's policy, pursuant to

which it rejects CLEC requests for DS-l UNE loops based on "no facilities," violates

both federal and Virginia law."n Covad further asked that" ... the Commission issue an

interim ruling prohibiting Verizon from implementing this policy and requiring that it

continue providing DS-l UNE loops pursuant to the same process Verizon used prior to

July 2001.,,28 According to Covad, when an order is rejected by Verizon, " ... it must

either cancel the customer's order, or fulfill the order using Verizon's much higher priced

special access service, which may make the service offering economically untenable.,,29

Covad stated that it " ... expects an occasional LOF facilities rejection from the

Verizon UNE process. Covad also expects that loops will be provisioned and

conditioned for use as UNEs just as they would be if Verizon were using the loop to

serve its own customers.,,30

27 Covad's Comments at page I, filed December 9,2002.

28 Jd.

29 Id. at page 3.

30 Id. at pages 5-6.
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Covad concluded that "Verizon 's 7/24/02 [7/24/01) No Facilities Policy

significantly decreases customers' willingness to order service from a CLEC instead of

Verizon,,,31 Covad stated that monetary penalties or damages cannot repair the harm

suffered by CLECs, "Once customers form an opinion that a CLEC is unable to provide

timely, reliable service, the CLEC's reputation and business is irreparably harmed.,,32

NTELOS

NTELOS indicated that, because ofVerizon's "no facilities" policy, it is required

to submit two orders. The first order is for aDS-I UNE and the second order is to

establish a special access DS-I when the first order is denied. According to NTELOS,

this duplication increased its costs and it resulted in more than a three-week delay in the

end user obtaining service:

For a six month period in 2002 (March through September), NTELOS
submitted 117 UNE DS-l orders in Virginia and West Virginia (the vast
majority in Virginia) and 31 were denied by Verizon for no facilities.
Here is the breakdown on the no facility explanations:

• 20 of the 31 (or 65%) were for no apparatus/doubler case
• 8 ofthe 31 (or 25%) were for no cable facilities
• 3 of the 31 (or 10%) were for no multiplexer equipment or capacity.33

NTELOS suggested that the Commission " ... rule on whether adding a loop

conditioning apparatus case fits the definition of' construction for no facilities' .,,34

NTELOS also stated, "[p)erhaps the most ludicrous part of Verizon's UNE DS-1 policy

is that CLECs can obtain UNE DS-1 rates on denied orders but only after first ordering

31 Id at page 14.

32 ld. at page 17.

33 NTELOS Comments at page 2, filed December 9, 2002.

34 ld.
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special access. Verizon is not totally blocking CLECs from obtaining UNE DS-Is, only

making it a terrific hassle to do SO.,,35 NTELOS suggested that " ... Verizon is actually

increasing its own expenses by not simply provisioning the UNE DS-I order when it is

first received.,,36

NTELOS pointed out that, "[w]hen forced to order Special Access, NTELOS

orders from the FCC No. I tariff (federal) and orders the circuit on a 3-year term, only

paying $1.00 for the non-recurring charge. NTELOS is required to keep the circuit for at

least two months under special access pricing. NTELOS informs Verizon it wants to

convert the special access DS-I pricing to UNE DS-I pricing and whereby Verizon

charges NTELOS a termination liability charge.,,37 The net increase in Verizon's charges

to NTELOS is $128.78 for all ofthis extra effort and delay. NTELOS concluded that

"[t]he current UNE DS-I provisioning process is not parity, it's not even good

business.,,3 8

Allegiance

Allegiance also requested that the Commission" ... not wait for the outcome of

the FCC's Triennial Review before taking action on Cavalier's petition. There is no set

timetable for the issuance of a decision in the federal Triennial Review proceeding and

there is no guarantee that the FCC will resolve the Verizon provisioning issues in that

proceeding." 39 Allegiance stated that" ... every day that passes with Verizon being

35 !d. at page 3.

36 ld. at page 3.

37 1d.

38 ld. at page 5.

J9 Allegiance Comments at page 1, filed December 9,2002.
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umestrained in its application of its 'no facilities' policy is bad for competition and

therefore bad for consumers in Virginia.,,4o

Allegiance further stated that "[w]hile Verizon may not be required to provide a

superior network for use by its competitors; it is required to make modifications to [its

existing network facilities] to the extent necessary to accommodate interconnection or

access to network elements.,,41

Allegiance concluded that "[t]he fact that Verizon routinely installs repeaters,

repeater shelves, doubler/apparatus cases, multiplexers and additional multiplexer

capacity to make DS-ls available to its retail end users demonstrates that the upgrades

Verizon characterizes as major construction can be and are being done on a routine

basis.'.42

Verizon's Reply Comments (December 30, 2002)

Verizon asserted that" ... DS-l UNE and DS-l special access are different

services, and, therefore, there can be no requirement that customers ofthese different

services be treated the same. Special access and UNEs have different terms and

conditions, different prices, different customers, and entirely different legal

requirements. ,,43

Verizon also asserted that"... the practice of making distinctions among

customers in the structuring ofutility pricing and service offerings is well established and

40 Id.

41 Id. at page 3.

42 !d. at page 4.

43 Verizon Reply Connnents at page 3, filed December 30, 2002.
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permissible under Virginia law. Further, ifthose distinctions have a reasonable basis-

such as federal limitations on unbundling - they should be upheld.,,44:

The Eighth Circuit and the FCC have clearly held that Verizon is not
required to construct new UNEs for CLECs and then make them available
as UNEs at TELRIC prices, regardless of whether Verizon would do so
for a retail customer. Therefore, under federal unbundling rules, UNE
customers and retail customers are not similarly situated with respect to
construction ofnew facilities, and there is no obligation under federal or
state anti-discrimination provisions to treat UNE and retail customers
similarly with respect to the construction of facilities.

45

First, with respect to loop conditioning, Verizon explained that, " ... under the

rules ofthe FCC 'conditioning' refers only to the removal from a loop of any devices that

compromise its ability to support certain services; it does not require an ILEC to install

additional equipment.'046

Verizon further stated that "[t]he requirement to modifY, therefore, addresses the

need to provide access to the existing network - not to create or build new network

elements for the purpose of providing them to CLECs on an unbundled basis.'047

Verizon suggested that "[t]he interim relief suggested by Covad is neither

warranted nor appropriate. Not only has the FCC repeatedly ruled that Verizon's DS-l

UNE provisioning policy does not violate the Act or the FCC's rules, but NTELOS'

comments reveal that Cavalier's and the other intervenors' claims of severe financial

harm are grossly overstated.'048

44 ld. at page 9.

45 ld.

46 !d. at page 17

47 !d.

48 !d. at page 19.
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Verizon asserted that "AT&T's proposal that the Commission establish TELRIC

pricing for Verizon's tariffed special access services and to establish metrics, standards,

and remedies for special access in the Virginia Carrier-to-Carrier ("C2C") Guidelines and

the Virginia Performance Assurance Plan ("PAP") should be soundly rejected for several

reasons.'.49 Verizon continued that "[i]n Virginia, special access is a retail service

included within the service classification for Basic Local Exchange Telephone Services

("BLETS") under the Verizon Virginia Inc. Plan for Alternative Regulation (the "Plan").

Under the Plan, Verizon does not have upward pricing flexibility for BLETS - indeed, it

may not increase the price of those tariffed services at all until January 1, 2004, and then

only subject to specific constraints spelled out in the Plan.',5o

Verizon concluded for all the reasons provided in its comments that the

Commission should await the action of the FCC in its Triennial Review in order to avoid

a collision course with the action of the FCC. Verizon suggested that " ... the

Commission should reject the interim relief requested by Covad, and reject AT&T's

proposals to expand this investigation to establish UNE pricing and performance metrics

and penalties for non-UNE special access.',51

STAFF INVESTIGATION

Verizon occupies a peculiar position in Virginia's telecommunications

marketplace. It is obligated to provide services to both its competitors as well as to its

49!d. at page 20.

50 [d. at pages 22-23. The Staff notes that Verizon is not permitted to increase rates for tariffed special
access pursuant to the Plan as Verizon apparently claims. Section R of the Plan specifically states that
access charges are not included in the categories of services (i.e. BLETS) for pricing purposes. Pricing of
access services are to be considered separately by the Commission.

51 [d. at page 26.
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own retail customers. As the Staff understands it, Verizon must perform these seemingly

contradictory functions in a manner that it is not unreasonably discriminatory. Therein

lies the conflict.

Fulfilling its duty under the Act, this Commission adopted a pricing methodology

known as TELRIC, which was considered just and reasonable compensation for the

UNEs Verizon provides, including the provisioning of DS-l UNE loops. As such, and

central to this investigation, is the issue of whether or not Verizon can determine the

conditions under which it will provision UNEs at TELRIC rates. In other words, may

Verizon refuse to construct, build, rearrange, or otherwise provision facilities for CLECs

when those very activities were incorporated into the TELRIC prices set by the

Commission?

Before these questions can be answered, and as a preliminary matter, we will

clarify the nature of DS-l service.

Provisioning Review

What is a DS-l?

A DS-l (digital service, level 1), sometimes referred to as a T-1 (trunk, level 1), is

a digital circuit capable of sending and receiving voice, video, or data at 1.54 Mbps

(million bits per second). It can be divided into 24 distinct channels, each ofwhich is

known as a DS-O (digital service, level zero) and capable of 64 Kbps (64,000 bits per

second) transmissions. A DS-l is, therefore, equivalent to 24 DS-Os. By way of

comparison, POTS (plain old telephone service) can be provisioned over a single 64

Kbps channel. Thus, a DS-l can be configured as 24 POTS lines.
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A DS-Iloop can consist of one or two twisted copper cable pair(s) extended from

a central office to a customer's premises. In the central office, the copper cable pair will

be connected to a central office repeater52 and then extended to the CLEC's collocation

space.S3 At the customer's premises, the copper cable pairs are terminated on a "smart

jack"S4 and then extended by the CLEC to the customer's telecommunications equipment.

A DS-I may also need repeaters (also referred to as "doublers") in outside plant to

regenerate the digital signal. The copper cable pairs extended from a central office to a

customer's premises may use several different sections of cable that are connected

together at various junctions and interconnection points in between. Records of these

cable runs are maintained to indicate how specific cable pairs are configured and where

they may be accessed. Outside plant cable pairs may need to be rearranged or reassigned

in order to fulfill a service request at a specific customer's premises.

This proceeding deals exclusively with DS-I loops. Of course, as just mentioned,

a loop is a facility that extends from a central office to a customer's premises. This

distinguishes a loop facility from a transport facility, which connects one central office to

another. Typically, a loop connects a single customer to the network where transport

facilities aggregate services from many customers. Moreover, transport facilities are

usually provided using technologies different from DS-I loops (higher versus lower

capacity).

52 A device normally used to regenerate, or purify, a digital signal and to accommodate, if necessary, any
distance limitations.

53 See NTELOS interrogatory responses at page 2, filed Jannary 2,2003.

54 A device used as both a rate demarcation point as well as a DS-l circuit continuity testing point.
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General Provisioning Functions (Construction vs. Maintenance)

In order for customers to be served, telecommwrications facilities must first, of

course, be constructed. Initially, for example, cable plant is engineered and constructed

to meet forecasted demand and to provide for reasonable growth. Therefore, as more

customers are added to the network, and as working facilities start to approach capacity,

new capacity must be engineered and constructed.

Whenever cable plant is under construction, the initial investments are accounted

for as plant-under-construction until the work is completed. The investments accounted

for as plant-under-construction are then transferred into working plant accounts. This

accounting transaction indicates that the plant is working and generally is available for

newassigrunents. However, not all of the new plant is immediately reflected in the

assignment system (that is, plant ready and available for provisioning). A portion of the

new cable may be left unterminated on one or both ends until there is a customer request

requiring that the facility be placed into service.

Following the initial construction, or reinforcement project, rearrangements may

be needed to extend the cable pairs to a point where they can fulfill a specific customer

request. Rearrangement activity to place unterminated cable pairs into service may

simply involve splicing cable pairs together in order to establish continuity between a

central office and a customer's premises. This splicing activity - which is not necessarily

inexpensive or uncomplicated -- is correctly accounted for as a maintenance expense, as

opposed to a capital cost. Therefore, when customer service requests (whether wholesale

or retail) are fulfilled by rearranging existing facilities, it is not a construction activity,

but one of maintenance and, as such, accounted for accordingly.
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Cable facilities are also held in reserve for ready deployment to meet unexpected

or unforecasted customer demand, but may not yet have been placed into the assignment

system as assignable. Clearly the plant has been constructed (because it exists), but its

existence may not be readily apparent to provisioning personnel.

Verizon's UNE Provisioning Policy

Verizon, in a letter sent to CLECs dated July 19, 2001, stated its policy with

respect to provisioning DS-I (and other) UNEs (see Attachment 3, pages 23-25).

Verizon stated that it will provide DS-I ONE loop facilities only "where existing

facilities are currently available." Verizon also asserted that it is not obligated to

construct new UNEs for CLECs. The letter also described the specific situations that, in

its view, constitute construction activity. Lastly, Verizon advised that, ifUNE orders are

rejected under its policy, CLECs may request retail services pursuant to applicable tariffs.

Additionally, Verizon issued an internal advisory (see Attachment 3) in an effort

to describe and clarify these situations to its employees. These activities were later

summarized in another employee advisory issued November 13,2001 (see Attachment

4). Verizon provides the following six reasons for employees to tum back CLEC DS-I

UNE loop orders forreasons of no facilities:

1. No available copper spares;

2. No apparatus/doubler case;

3. No central office or remote terminal repeater equipment;

4. No riser cable or buried drop;

5. No fiber or multiplexer; and

6. No capacity for the service requested on existing multiplexer.
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The Staffbelieves that some of the six activities require capital investments and,

therefore, conform to traditional definitions of construction. Some are routine

maintenance activities and, therefore, should be expensed rather than capitalized.

Verizon's use of the term "construct," however, encompasses all ofthese activities.

For example, placing new copper cable, placing a new apparatus/doubler case,

and placing new multiplexers are capital expenditures and are, therefore, properly

identified as construction. On the other hand, splicing existing cable pairs into an

existing apparatus/doubler case and rearranging existing outside plant cable pairs are

routine maintenance activities and should be expensed. There are idiosyncrasies,

however.

For example, in the "no apparatus/doubler case" rejection category, DS-l UNE

orders can be rejected for "no facilities" even if one exists. In fact, the Staff investigated

a complaint, prior to beginning its research in this proceeding, where Verizon had turned

back a Cavalier DS-I UNE loop request for the reason of "no apparatus/doubler case."S5

As it turns out, the apparatus/doubler case did, in fact, exist and was already in place. As

the Staff understands it, all that was lacking to make the DS-l facility appear in Verizon's

inventory as assignable was routine maintenance (splicing) activity. The copper pairs

existed, the apparatus/doubler case existed, but Verizon refused the request because of its

no construction policy.

Interestingly, Verizon will purchase and install repeaters and other electronic

equipment when they can be plugged into existing equipment that is already wired or

spliced. Verizon will also install a smart jack at the customer premises. The purchase

55 This was an infonnal complaint to the Division of Communications involving Dibert Valve and Fitting
Company, Inc.
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and installation of these items are considered a capital expenditure and, as such, a

construction activity. From what we gathered, these activities are, in the scheme of

things, relatively easy to perform, even though they constitute construction activities.

It is also worth noting that Verizon will perform no more than two line station

transfers (moving a working line to a different cable pair) to provision a DS-l UNE loop.

Verizon will not, however, rearrange existing cable plant nor will it perform more than

two line station transfers per DS-l UNE loop order. Ofnote, Verizon will perform all of

these activities to fulfill a DS-l retail request.

In addition, Verizon stated that, while it would not assign a known defective cable

pair to a DS-l UNE request, if an assigned cable pair was found to be defective during

the provisioning process, it would make an effort to remedy the defect. If the defect

could not be remedied, then the DS-l UNE loop request would be turned back for reasons

of "no facilities. ,,56

Verizon also claims that if there are engineering work orders scheduled and in

progress, it will inform the CLEC that facilities may be available at a future date.

Effective December 23, 2002, Verizon revised its provisioning policy to allow

CLECs, at their option, automatically to convert rejected DS-l UNE loop orders to

special access services (see Attachment 5). As noted earlier, however, this policy does

not include the option of automatically reverting from a special access DS-l to a DS-l

UNE loop as will be required in Maryland.

From a practical standpoint, however, there are no circumstances in which it will

tum back a retail customer's request for DS-l service for reasons of"no facilities." Even

56 Based upon data provided by Verizon in response to Staff's Discovery Requests ("DRs") #10 & #21.
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in cases where there are no facilities, Verizon will construct, rearrange, or otherwise

provision DS-1 services to any requesting retail customer57

According to Verizon's data, during the period between June 2001 and November

2002, Verizon rejected DS-1 UNE loops orders for "no facilities" at a rate of 19.4%.58

Following is a breakdown of rejections, by rejection type, from January 2002 through

November 2002:

% of Total Orders Rejected for
Catel!:orv Quantitv No Facilities

/No central office repeater 32 8.3%

~o apparatus/doubler case 217 56.2%

~o fiber or multiplexer 41 10.6%

~o capacity for the service requested 14 3.6%
pn existing multiplexer
/No riser or buried drop 6 1.6%

~o available copper pairs 42 10.9%

lRemoval of load coils required
(additional reason established during 17 4.4%
'nvestigation)
IUncategorized 17 4.4%

1T0tai 386 100%

In the investigation of the aforementioned Broadslate and Allte1 provisioning

complaints, the Staffmet with Verizon at one of its work centers to gain a better

understanding of its UNE ordering, assigrunent, and provisioning processes. The work

57 Verizon may charge for special construction of facilities.

58 Based upon data provided by Verizon in response to Staff's DRs #2 & #3, 251 DS-I UNE loops were
requested and 631 DS-I UNE loops were denied between June 2001 and November 2002.
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center meeting focused on the service order flow from the time a CLEC or a retail

customer places a request for DS-l service until it is either processed or denied. Verizon

drew a flow chart, which has since been updated by Verizon, to illustrate the various

steps involved and the various decision points that might render a denial of a CLEC

request for a DS-I UNE loop because of a lack of facilities (see Attachment 6).

Even though different business units within Verizon accept retail and UNE orders,

they enter the provisioning process as equals. From there, the orders are processed until

provisioned, or, in the case of CLEC orders turned back for no facilities, denied. The

flowchart shows that Verizon makes distinctions between retail orders and CLEC orders

at various points during its provisioning process. These distinctions may result in the

denial ofDS-1 UNE loop requests for "no facilities." The issue here is whether or not the

distinction is reasonable. In other words, as has been suggested by other parties, may

Verizon refuse to construct, build, rearrange, or otherwise provision facilities for CLECs

when it will otherwise do so for its retail customers?

Essentially, except as otherwise noted, if a CLEC requests a DS-I UNE loop, and

that request is rejected for no facilities, then the facility did not appear in Verizon's

inventory as "currently available," which we understand to mean assignable. The capital

(construction) items may be in place, but, if they do not appear in Verizon's assignable

inventory, then the CLEC's request will be rejected.

Application of Verizon 's Provisioning Policy

According to Cavalier, as well as the other intervenors, Verizon, in mid-2001,

changed its provisioning policy and began to deny CLEC DS-I UNE loop requests. As

the Staff has now confinned, CLECs did, in fact, experience a dramatic increase in the
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number ofDS-l UNE loop request denials (a nearly 50% denial rate during June and July

2001). Prior to this period, DS-I UNE loop requests were rarely, if ever, denied.

TELRIC Pricing Review

Economic Principles

The prices currently in use for the DS-I UNE services at issue in this proceeding

were set by the Corumission in Case No. PUC-1997-00005. These prices were set by the

Commission's order of April 15, 1999, based on the Commission's directions in its

Order, dated May 22, 1998 (hereinafter, "5/98 Order"). The 5/98 Order established the

methodology and many of the specific inputs into the price determinations of all the

UNEs then available to CLECs, including DS-I channels. The Staff reviewed the

determinations of these prices because they comprise the many predictions of

provisioning and operational methods necessary to complete the calculations of the

pnces.

The Commission established and completed Case 97-05 to carry out its

responsibility to implement the costing and pricing method prescribed by the FCC and

known as TELRIC, thereby fulfilling the requirements of the FCC's Rules at 47 C.F.R.

§§ 51.505 and 51.511.

In Section B (Economic Principles and Selection of Economic Model) of the 5/98

Order, the Corumission found that the "prices of interconnection and network elements

should be based on their total, forward-looking, long-run incremental costs; that the

application ofthese principles should reflect BA-VA's [Verizon's] existing wire center

locations and the most efficient technology that can reasonably be employed in the

irumediate future; and that an appropriate allocation of shared costs and corumon
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overhead costs, excluding retailing costs, should be included in these costs." The FCC

had elaborated these principles in its First Report and Order59 in the Local Competition

proceeding, which resulted from the Act.

The FCC defined "incremental costs" as those that" ... are the additional costs ...

that a firm will incur as a result of expanding the output of a good or service by

producing an additional quantity of the good or service.,,6o The FCC defmed "long run"

as "a period long enough that all costs are treated as variable and avoidable. This long

run approach ensures that rates recover not only the operating costs that vary in the short

run, but also fixed investment costs that, while not variable in the short term, are

necessary inputs directly attributable to providing the element.,,61 These definitions are

not empty words; they establish the fundamental principles with which the many specific

decisions in study preparation had to comply, thereby forming the foundation upon which

TELRIC studies were to be built. The Commission followed these principles in

establishing, in its 5/98 Order, the study directions that led to the DS-I prices currently in

use for the DS-I UNE services at issue in this proceeding.

The Commission's directions in its 5/98 Order specified the changes to be

implemented in the studies submitted earlier by Verizon for determining UNE prices.

Verizon implemented the Commission's directions and calculated the UNE prices that

the Commission later prescribed in its April 15, 1999, order.

59 Implementation a/the Local Competition Provisions a/the Telecommunications Acto!1996,11 FCC
Rcd 15499, released August 8, 1996 ("Local Competition order").

60 Local Competition order at'll 675. For this definition, the FCC credited The Economics ofRegulation by
Alfred E. Kahn, and Toward Competition in Local Telephony 57 by William Baumol and Gregory Sidak.

61 Id., para. 692. The FCC credited Kahn, op. cit., for this definition.
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Pertinent Features of Price Determination

Pertinent to this proceeding, the four most important features of the TELRIC

studies, as defined by the FCC and prescribed by the Commission in setting DS-I UNE

prices, were the use of the following: (I) new capital, (2) forward-looking technology,

(3) fill factors, and (4) maintenance factors that included rearrangement expenses. These

features will be discussed in sequence below.

(l) New Capital

Since the TELRIC studies are incremental cost studies, as discussed above, they

must include"... the additional costs ... that a firm will incur as a result of expanding the

output of a good or service ....,,62 Since these studies determine the costs "that a firm

will incur," they are naturally forward-looking studies. "Will incur" is in the future tense.

Also, the cost of "expanding the output of a ... service" naturally means new capital.

"Expanding" the output naturally means adding capacity that was not there before; hence,

new capital is needed to add that capacity.

The demand forecast used in the Case 97-05 study ofDS-1 UNEs predicted

growth; i.e., an expanding output of this service. The data shows that units demanded

were expected to grow by • in the first year, • in the second and third years, and.

in the fourth year for a total compounded growth of xxxx in the four years after the initial

study year. 63

When new capital is included in a cost study, four elements of costs are

necessary: depreciation, return, income taxes, and ad valorem taxes. Including these

62 FN #60, above, emphasis added.

63 Based on the response to Stairs DR #32 - CapCost+ input data under Tab 3.8.
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elements in the cost, and therefore in the price, ofUNEs ensures that Verizon will

recover and eam on the new capital and recover the applicable taxes when UNEs are

provided.

The Staff has examined the possibility that Verizon's no-construction policy

might require a short-run cost analysis. TELRIC's long-run requirement might not be

applicable under Verizon's current provisioning policy, in which it says it will do no new

construction to provision DS-l UNEs. It is reasonable to question whether including new

capital in the DS-I UNE price determination is appropriate under such a policy.

The Staffs analysis has concluded that new capital is still an appropriate part of a

DS-I UNE price determination, but not at the same level as the Case 97-05 study, which

resulted in the prices currently in use. The key to our analysis is the effect of causation

on the cost methodology. The question is, "What is caused by Verizon's refusal to add

capacity to fill a CLEC order?"

When CLECs occupy capacity that could be used to fill orders for Verizon's

customers, Verizon is caused to add capacity to fill those orders that Verizon would not

have to add otherwise. Thus, Verizon could avoid placing that capacity were it not for

the presence of the CLECs. The CLEC presence, therefore, causes capacity additions and

new capital for DS-I service.

The overall effect of this activity is to increase the level of "fill" at which Verizon

operates. When CLEC orders arrive, they are filled only if a spare facility happens to be

available, but rejected if there is no spare facility. This means that the fill of the capacity

will, in the long run, run at a higher level than if Verizon added capacity any time a

CLEC order caused the fill to go above the capacity reliefpoint. The CLEC demand will
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occupy more and more spare but never trigger an addition. This will result in a higher

overall level of fill for the capacity needed for DS-l services' demand. This applies to all

CLECs, Cavalier and others, that are subjected to the no-build policy.

Below, under the sub-heading, "Fill Factors," we discuss the economic cost effect

of spare investment loadings.

(2) Forward-looking Technology

The Case 97-05 study was properly based on forward-looking technology for

provisioning DS-l UNE loops. This technology was specified by Verizon and not altered

in any way by the Commission's 5/98 Order, and Verizon witness Beard said, "[t]he

studies reflect the cost of equipment and labor based on actual company practices.,,64

This technology specified provisioning DS-l UNE loops on copper cable pairs,

with added electronics, up to the "breakpoint" beyond which these loops would be

provisioned on fiber-fed-remote-with-copper-distribution facilities, including

electronics.65 Mid-span doublers (or repeaters) were properly not part of the forward­

looking technology. Doublers would not be required in this technology, because the use

of fiber-fed remotes kept the copper distribution length always short enough so that

doublers were not required. Use of doublers today, however, is irrelevant to the forward­

looking TELRIC price determination ofDS-1 UNEs.

In discussing TELRIC, the FCC prescribed that "[c]osts must be attributed on a

cost-causative basis. Costs are causally-related [sic] to the network element being

provided if the costs are incurred as a direct result of providing the network elements, or

64 Direclleslimony of Elizabeth R. Beard, Exhibit I, p.2, Case 97-05, filed April 23, 1997.

65 Verizon response to Staff's DR #32.
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can be avoided, in the long run, when the company ceases to provide them.,,66 In a

TELRIC study, therefore, the question is what is caused by providing DS-l UNEs. And

the costs of forward-looking technology are caused by providing DS-l UNEs today.

The use of copper facilities with doubler cases, when necessary, is Verizon's own

economic decision67 According to the Case 97-05 study, when utilization reaches the

reliefpoint, the forward-looking technology will be used to provide the relief. It is the

cost, therefore, that is caused by today's utilization. IfVerizon did not provide DS-l

UNEs, it could avoid installing that forward-looking technology to provide facility relief.

There would be no need for relief, and service could continue to be provided on the sunk

investment in existing facilities. So the direct link between what is provided today and

what is caused by providing those services means that causation is present. Using

today's sunk investment is irrelevant to determining the economic cost and price ofDS-l

UNEs. Only what is caused and what can be avoided is relevant. And that is how, quite

properly, the Case 97-05 study was done.

(3) Fill Factors

A fill factor is an input to a cost study that reflects the level of utilization that can

be expected in the kind of capacity under study. It is widely recognized that telephone

plant cannot be operated at 100% efficiency, that there will always be some level of spare

capacity required to support the working services. The use of fill factors causes the cost

of that spare capacity to be loaded onto the working capacity, the capacity being used to

provision the service under study.

66 FCC's Local Competition Order, ~ 691.

67 Verizon's Outside Plant Engineering Guidelines (Document Nmnber 1998-00397-0SP) state that the
fiber solution is the preferred method of provisioning DS-1s.
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The Case 97-05 cost/price determination for DS-l UNEs properly reflected fill

factors. The parties in that case disagreed about the appropriate level of "fill" to be

reflected, but no one suggested that fill factors were inappropriate. To do so would be

suggesting that Verizon could operate its network at 100% utilization - clearly

impossible.

Verizon's witness Albert expressed the need for fill factors in his testimony:

Engineering, managing and operating BA-VA [sic] network at such high
[CLEC-proposed] utilization rates ... would have the effect of increasing
the number of held service orders, thereby slowing repair and service
restoration times, and increasing service provisioning intervals for all BA­
VA service, including unbundled loops. Such a result would be
unacceptable to this Commission, and to the CLECs.68

Later, in rebutting a Staff-suggested fill factor for DS-l loops, he said:

The Staffs basis for [its] recommendation - that BA-VA does not
maintain an inventory of available DS-l loops - is a misinterpretation of
BA-VA's answer to StaffInterrogatory 28-1. In contrast to basic (POTS)
loops - which are completely pre-assembled and available as inventory at
specific customer locations in advance of a service request - DS-l loops
are not completely assembled. Verizon's response to Interrogatory 28-1
therefore means that Verizon does not maintain a pre-assembled inventory
ofDS-l loops completely constructed from Verizon's central office to
specific customer locations (like POTS loops). Verizon does, however,
maintain inventories of the different digital electronic equipment
components that are connected together to provision a DS-l loop - when a
specific customer order is received. The digital electronic equipment
consists of: central office multiplexers, central office digital loop carrier
systems, digital loop carrier plug-ins, remote (field) multiplexers, remote
(field) digital loop carrier systems, and fiber optic electronics. The.
utilization rate for digital electronics used in Verizon's DS-l loop cost
study therefore applies to this electronic component equipment inventory.
Again, we adopted Verizon's proposed. fiber electronic utilization rate
in the context of a POTS line, and the Commission should make the same
finding with respect to DS-l 100ps.69

68 Rebuttal testimony of Donald E. Albert, p.5, Case 97-05, filed June 10, 1997.

69 ld., p. 16.
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The Commission did make the finding Mr. Albert recommended7o

Today's prices for DS-l UNE loops, therefore, cover the costs of the

Commission-prescribed amount of spare investment to be carried by all the facilities ~

copper cable and electronics. The Staffhas not undertaken the voluminous work

necessary to calculate how much cost in the current prices can be attributed to spare

investment loadings. But we have made an estimate that is sufficient for use in

considering the economic cost effect of spare investment loadings.

The Staffused data provided by Verizon in response to Staff discovery request

#32, which is the cost study done in Case 97-05 to determine the price ofDS-l UNE

loops. We analyzed the elements of costs included in the Aberdeen wire center, the only

one provided in response to DR #32. We calculated the spare investment loadings for all

the components comprising the total forward-looking investment in DS-l UNE loops

provisioned in that wire center. Attachment 7 shows the calculation of our

approximation. This is the percentage oftoday's DS-l recurring price that is attributable

to spare investment loadings.

The result was that 22.5% of the Aberdeen wire center DS-l UNE loop costs were

attributable to spare investment loadings. Since Aberdeen was a relatively dense wire

center, even within Density Cell #1, we rounded up our estimate to 23%. We believe that

less dense wire centers would contain a greater proportion of cable costs in the overall

DS-I UNE loop costs, so we consider our estimate of 23% to be somewhat conservative.

We do not believe, however, that there would be large variations in the percentage of

spare investment costs, so we would not expect a precise estimate to be far away from the

70 The 5/98 Order, section D, item (4).
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23%. We do not have a better estimate, but we believe this one is useful for

consideration of the economic effect of spare investment loadings in this proceeding.

(4) Maintenance Factors Including Rearrangement Expenses

In the Case 97-05 studies, maintenance factors were used to calculate Verizon's

forward-looking recurring costs of providing ONEs. These factors were determined as a

function of investment, so they could be multiplied times a given ONE investment to

produce the expected maintenance expenses attributable to that ONE. The Commission

adopted the Staff-recommended maintenance factors. 71 The Staff determined its

recommended maintenance factors based on data from Verizon, adjusted to reflect Staffs

estimate of forward-looking conditions.

The Staffs recommended maintenance factors included significant amounts of

expenses known by the code, "M." The other kind of maintenance expenses is known by

the code "R." "The 'R' expenses for the capital accounts included in BA-VA's cost

study reflect only repair costs for fixing the equipment in those capital accounts (e.g.

metallic cables)."n

The "M" expenses reflect rearrangements73
- such activities as "[i]nstalling,

transferring, replacing and removing cross-connection wires ... transferring load coil

cases ... entering and rearranging pairs in existing splices ... replacing outside cable

terminals of 100 pair capacity or less not due to trouble.,,74 The expenses for such

activities are distinguished in Verizon's accounting system because they are different

71 Id., section C, item (6).

72 Rebuttal testimony of Donald E. Albert, p.64, Case 97-05, filed June 10, 1997.

73 Verizon response to Staffs DR #43(a).

74 Verizon response to Staffs DR #43(c), received January 29, 2003.
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from "R" expenses, and we found this distinction valuable in using the accounting data

for a forward-looking estimate of maintenance expenses. The multi-page Attachment 8

shows the data we used to calculate its forward-looking estimate ofmaintenance factors

that the Commission accepted for use in the DS-l UNE cost/price determination in Case

97-05. The Staffbelieved, and still believes, that including "M" expenses is a correct

method of estimating forward-looking maintenance expenses. For example, we agreed

with Verizon witness Albert that "... spare capacity must be available throughout a

feeder route to meet demand. If spare pairs are not available at a particular location, then

BA-VA will have to rearrange or move around spares from another location (in groups of

25 pairs), which delays service and increases BA-VA'S operating costS."75 We believe

that rearranging cable pairs has been a routine, albeit undesirable, part of operating

Verizon's local network for a long time. We believe it is impossible always to have the

necessary cable pairs available at the specific location where they are needed to fill a

customer's order. We are not surprised that Verizon encounters situations in which

rearrangements are necessary to fill orders for DS-I UNE services.

Including rearrangements and changes in the DS-l UNE maintenance expenses

can reasonably be said to mean that CLECs are currently paying some amount for such

activities in the current recurring prices ofDS-1 UNEs, given that they are a routine part

oflocal network management. The Staffhas not undertaken the voluminous work

necessary to calculate that amount, but we have made an approximation ofhow much of

today's recurring price ofDS-l UNEs is attributable to rearrangement expenses.

75 !d., p. 10.
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Since the Commission adopted the Staff-recommended recurring maintenance

expense factors in Case 97-05, with a minor adjustment that does not affect DS-l costs,

we had the data necessary to begin the calculation of our approximation. We calculated

the proportions of our factors attributable to "M," or rearrangements and changes, that

were built into our Case 97-05 recommended factor. Using the data provided by Verizon

in response to Staff DR #32, we determined for the Aberdeen wire center the amount of

maintenance expenses attributable to rearrangements and changes. Attachment 9 shows

our calculations.

We determined that 3.8% ofthe DS-l UNE loop costs in the Aberdeen wire

center were attributable to "M" expenses. Since less dense wire centers should contain a

greater proportion of cable costs, we will round up our approximation to 4%, and we

believe this figure would be conservative as a statewide approximation. It is by no means

a precise estimate, but we believe it is useful in this proceeding for considering the DS-l

UNE price effect attributable to cable rearrangements and changes.

Non-recurring expenses are also incurred by Verizon in provisioning DS-l UNE

loops. The Staff examined the Case 97-05 study76 that was done to determine, among

other things, the non-recurring charges for provisioning DS-l UNE loops. We examined

this study to establish that no recurring kinds of expenses are included. We found that

the following activities were included77
:

Service order expenses

Circuit provisioning center design and assiguruent work

76 Verizon response to Staff's DR #32.

77 Summarized from Verizon responses to Staffs DRs #41 & #42.

37



Line Transfer

Contacting central office frame technician

e.O. frame work

Making a field test of the facility

Making a cross-connect in the field

Coordination with the CLEC

Record keeping on the customer's premises

Closing out the service order

These are what might be called standard activities necessary to provision UNE

loops, such as DS-l s. They are not included in the recurring maintenance expenses

discussed above and, for that reason, they go into determining the non-recurring charges

associated with provisioning DS-l UNE loops. Likewise, the recurring repair and

rearrangement expenses are kept out of the determination of these non-recurring charges.

We have found no gap or overlap between the recurring rates and non-recurring charges

for DS-l UNE loops.

Special Access Substitution

When an order for a DS-1 UNE is rejected for no facilities, CLECs may place an

order for a DS-1 retail service. Verizon will then make facilities available and fill the

order. When CLECs choose to place such an order, they place it under TariffF.C.e. No.

1, as a high-capacity special access service. CLECs would be permitted to place such an

order under Verizon's TariffS.e.e.-Va.-No. 217 ("Tariff217"), as intrastate special

access, or under Verizon's Tariff S.C.C.-Va.-No. 204 ("Tariff204"), as an intrastate

channel service, but they generally choose the interstate special access tariff. Attachment
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10 shows a comparison of rates available from these three sources, along with the DS-I

UNEprices.

The CLEC parties' comments in this case, particularly those of AT&T78 and

NTELOS79, contain detailed explanations ofthe process used to obtain a special access

DS-I service to substitute for the ONE they originally wanted.

When Verizon rejects a DS-I ONE order for no facilities, Verizon now offers to

convert that order automatically to a request for interstate special access. The same

communications channel facility would be provided to the CLEC, but under the prices in

the interstate special access tariff. This would mean, effectively, a rate increase for DS-I

ONEs. The CLEC would receive merely what it wanted in the first place, plus the

"trouble isolations"So function applicable only to the recurring rate, but at prices

significantly higher than DS-I UNE prices.

Effect on Competition and Consumers

The Staff found that there are two major competitive market effects of having DS­

I ONE orders rejected for lack of facilities: customers, both wholesale and end users, are

delayed in getting the services they want, and costs, in the form of operational costs and

foregone revenue, are increased for both Verizon and CLECs. In their comments filed

December 9, 2002, CLECs provided discussions of customer and cost effects. NTELOS,

in particular, provided a pertinent discussion of the cost and revenue effect of substituting

TariffF.C.C. No. I special access for rejected DS-I UNE services.8
! We discuss market

78 AT&T Comments, filed December 9, 2002, beginning at p.5.

79 Comments ofNTELOS Network Inc. and R&B Network Inc., filed December 9,2002.

80 Verizon Reply Comments, filed December 30, 2002, at pp.3-4.

81 Comments ofNTELOS Network Inc. and R&B Network Inc., filed December 9,2002, beginning at p.3.
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and customer effects below, but first, we shall discuss the size and shape of the DS-I

market to form a context in which to consider economic effects.

The Staff gathered information to permit a rough quantification of the DS-I

market and the effects ofVerizon's no-build policy. Again we did not undertake the

voluminous work necessary for precision; we believe the ballpark estimates82 discussed

below are sufficient to inform the Commission of the potential economic effects of

Verizon's current provisioning practices. We ignored optional features and channel

mileage that are available on retail DS-Is because of the extra data required, and they are

generally not involved in DS-I UNEs.

The Staff estimated the overall size of the DS-I market to Verizon. This was

done by estimating the total revenue Verizon receives from all kinds ofDS-1 services it

provides: UNEs, Tariff204, Tariff 21 7, and TariffF.C.C. No. 1. From all sources ofDS-

I revenue, Verizon's revenue potential was about in 2001 and

in 2002. These values assume, however, that all DS-I UNE loop orders

were completed. Since we know that some DS-I UNE orders were converted to Tariff

F.C.C. No.1 special access orders, and we ignored optional features and channel

mileage, these estimates are somewhat conservative.

Of Verizon' s overall DS-I market revenues, we estimated the total amount

attributable to DS-I UNEs. We found Verizon's potential DS-I UNE revenue to be

about in 2001 and in 2002, again assuming all DS-I UNE

orders were completed. This means that in 2001, DS-I UNEs generated. of the total

82 These estimates are based on data received from VZ in response to Staff s DRs #2 tbrough #9 & # 16; VZ
Tariffs S.C.C.-Va-204, S.C.C.-Va.-217, F.C.C. No.1, Cavalier Virginia S.c.c. TariffNo. 1; and the Staffs
informed judgment.
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ofall Verizon DS-I revenue. In 2002, DS-I UNEs generated. of total Verizon DS-I

revenue. By far the largest portion ofDS-l revenues comes from interstate, F.C.C. No.1,

special access services. In 2001 and 2002, it produced _ ofDS-1 services' revenues.

Ifall DS-I UNEs were provided as TariffF.C.C. No. I special access, Verizon's

potential revenue from that source would have been about in 2001 and

in 2002. This means that eliminating all DS-I UNEs and replacing them

with TariffF.C.C. No. I special access services would have increased VZ's DS-l

revenues in 2001 by and in 2002 by

Of all the DS-Iloops ordered from Verizon in 2001, _ of them were UNEs. In

2002, _ of them were UNEs. Of the total DS-I loops in service, UNEs were. in

2001 and. in 2002. Within the overall market for DS-I services, UNEs show the

highest percentage growth, from 2001 to 2002, even though the quantity ofTariffF.C.C.

No.1 special access DS-Is added in 2002 was higher. The rough average ofDS-1 UNEs

in service increased by _ from 2001 to 2002, while TariffF.C.C. No. I special

access DS-I s increased by _ from 200 I to 2002. The total percent of loops in

service for TariffF.C.C. No. I special access loops was _ in 2001 and _ in

2002, reflecting the higher rates for these special access loops, since _ of the revenue is

attributable to them in both years.

We analyzed the activity in DS-I UNE requests from Cavalier in 10-11 months of

2002. We found that Cavalier requested _ loops, had _ provided as UNEs, and

had _loops provided under TariffF.C.C. No. I special access. Cavalier, therefore, had

_loops , with a voice-grade equivalent of_lines, never

provided, assuming all unfilled UNE requests were re-submitted as special access. We
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made a rough estimate of the revenue potential to Cavalier of these lost loops. By

assuming Cavalier uses all DS-l UNEs for voice-grade services at a fill of 18 channels

per DS-l, half business lines and half trunks, Cavalier's lost annual revenue potential for

the • loops was , ignoring vertical services and switched access

revenues. Both Cavalier and Verizon experienced the extra costs ofthe substitute special

access order processing, and both Cavalier and Verizon lost some revenue during the

delay in processing the substitute order. Presumably during such delays, customers could

have been paying Cavalier for services, and Cavalier could have been paying Verizon for

UNEs or special access.

To address the customer effect ofVerizon's DS-l provisioning policy and using

similar assumptions as above, we analyzed DS-l UNE requests (orders), instead ofIoops.

The Staff found Cavalier submitted _ requests during 11 months of 2002 and had

• completed as UNEs. There were, therefore, • requests~ either

converted to special access or never filled. Assuming each request represents a customer,

potentially. Cavalier customers experienced some amount of disruption and delay in

getting the communications services they wanted - or never got it at all. Realizing that

some of these unfilled orders might have been withdrawn by Cavalier or the customer,

for their own reasons, we observed that during January through May of 2001, prior to

Verizon's apparent provisioning policy change,. ofDS-l UNE requests from Virginia

CLECs were completed. So one could assume that CLECs and customers withdraw.

ofDS-l UNE orders. Again, these are admittedly rough estimates, but should be

sufficient to get an idea ofthe magnitude of the problem being addressed in this

proceeding. The Staff did not collect sufficient data to make a similar analysis of
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requests for the CLEC DS-l UNE market in total. We observed, however, that in 2002,

Cavalier submitted. of all the DS-l UNE requests from CLECs in Virginia.

STAFF'S FINDINGS

Based on the Staffs investigation, we have found the following:

Finding 1

The Staff finds that Verizon's DS-l UNE loop provisioning policy, as a practical

matter, changed in mid-200!. Verizon asserts that its provisioning policy did not change.

However, in order properly to apply its policy, Verizon engaged in an employee

education program and sent letters to CLECs stating its policy. Immediately following

these activities, rejected DS-l UNE orders, formerly a rarity, increased to levels

approaching 50%. As such, the Staffbelieves that Verizon's mid-200l activities

regarding its DS-l UNE loop provisioning practices were tantamount to a change in

policy. Whether or not the policy, in fact, changed, however, was not central to the

Staffs investigation.

Finding 2

According to Verizon, it is not obligated to construct new UNEs where facilities

are not already available for Verizon's use in providing service to both its wholesale and

retail customers. As the Staffleamed, however, Verizon includes as new construction the

rearrangement of existing plant. The Staff finds that Verizon has altered the meaning of

the term "construct" in the application of its DS-l UNE loop provisioning policy.

Finding 3

The Staff finds that Verizon' s DS-l UNE loop provisioning policy is in conflict

with the implicit assumptions underlying the determination of TELRIC prices. Those
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assumptions included the construction of new plant and the rearrangement of existing

plant.

Finding 4

The Staff finds that customers and carriers are harmed by Verizon's DS-l UNE

loop provisioning policy. Customers are delayed in getting the services they want, and

additional costs are incurred by both Verizon and the CLECs.

Finding 5

The Staff finds that when a CLEC orders special access DS-l service, as a result

ofVerizon's UNE provisioning policy, it is effectively a rate increase from the CLEC's

point of view. In this situation, the CLEC merely accomplishes what it set out to do with

its DS-l UNE loop request, but at significantly higher rates.

POSSIBLE REMEDIES

The Commission may consider directing Verizon to provision DS-l UNE loops

according to the implicit assumptions of TELRIC. This would include constructing new

plant and rearranging existing plant to fulfill DS-l UNE loop requests.

Alternatively, the Commission may decide that Verizon is obligated only to

rearrange existing plant and not to construct new plant to fulfill DS-l UNE loop requests.

Under this alternative, the Commission should consider are-determination ofDS-l UNE

loop TELRIC prices incorporating an appropriate treatment of spare investment loadings

and any other needed adjustments.

The Commission may consider setting intrastate special access rates at TELRIC

levels, as suggested by AT&T.
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The Commission may consider, as a temporary measure, enjoining Verizon's

current DS-I UNE loop provisioning policy and directing Verizon to revert to its

practices as used prior to May 2001, as suggested by Covad.

The Commission, if it decides that Verizon's DS-I UNE loop provisioning

practices are reasonable, may consider directing Verizon to streamline its provisioning

practices so that CLECs and their customers are not unduly delayed in obtaining services.

This concludes the Staffs report.
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ATTACHMENT 1
Page I of II

December 16. 2002

Mr. William R. Roberts
President
Vllriztm Maryland Inc.
Floor 8·£
I Enst Pratt Streel
Baltimor(!, Maryllllld 21202

Re: ill the Maller of tbe Review By the COOll'llissitmlnte
Veri21lll MlIrJIilIlld Itl<:.'s (OOlpliam'tl with lbe
Conditions of 47 U.S.C. §271(c), Cue No. 8921

On April 12, 2002, Verizon Maryland Inc. ("Vcriz®'') filed ils request in Maryllllld
f(jl'the Maryilllld Pnb1ii:: Service Commi$sinn ("Commissioll") 10 cOllsider the facts resarding
VerlZQitl's decision 10 ltlller the loog distance market via a §271 applitation ill the Federal
CtlmmnnicatiollS COOll'llMort {"FCC"). This request fol.iowcd I'M'> l'J.llltS uf testing of
Verizlln'll wholellale opcral:ious support 5j-'SlCms C'OSS''j in Vitgillill and related oom:ctive
aerions ll;) those sJlStetllS. The April 12'· filing also reflecled the filel dmt VOOZQiI had
requested the Maryland Public Service Commissioll IQ refrain from implementing Maryland
specifIC OSS lestillgand await the nntrome or the Vitginia lest result.'>. '

The MlIr)IilIlld Commission'$ "greement with the above teqlll."St ellSored thai any §21l
eOllsideration here would of llOOCssity follow Virginia'$ c()llSidetallOIl llS our anchor stale,
Verizon Vil'lllnia's application tQ the PCC and FCC ilPProval, TI~us, t!lL~ process ensured, as
well, that MMylantl woold be (}Il<l of the last Veril»t~ sIeIes to com,ider a §Zil applicalioa.
The FCC bas permilled applicants for §211 llllt!lodty to rely upon OSS ovidenc" frorn lloatller
stille, referred 10 as the anchor stale, provI@t!the FCC hal> already approvoo tbe anchor stille's
§271 ApplicatiOn, or is given tbe opportunity to review the ancoor slate's OSS
simultanoously, snch as in II multi-slate filing.

During the past several rnnnths, the Maryland Commission hlL~ condncted a detailed
exatllilllllioll to delermine too stains of Verizon's compliance with §271(c) of the

I Mmyland all""1d ;0 ,to w hosed.polt Veri.",,·s """rli,,••hat the Maryland iIb'ld Vi'si.ia ,"",,",sole 085 .",
(omparable. and in .$0 dotil}! wul.dd iiV'Oid d'llplicoa1iilt ttSling and utlo-ecc&sary tost to Vcril~l), (:>ther pqtt1tOS
d»;ag~ w1th this position.
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M, Will",", R R<iOO'"
tJeccm\>cr f6, 2002
I'ago2

ATTACHME1'<lI
Page2Qfll

Telecommllnicatiolls Act of 1996 ("1996 AelR1. 41 l},S,C §211(Cl. In the C<lllrse "f this
examinatioo, the C"mmis~ion re<:eivoo into evidellce thollsands of pagt."S of dOCllmenls
"''!larding checklist compliance, testiog, validatooo, the Virginia ronlillimtive report,
tmn~cript$ from too Virgillia proceeding and ollIer issues, as well as testimony and briefs from
me PQI1ies, including """",ral cOIl1petitive local exchange carriers ("CLllCsR) and me Office of
People's CounseL The Commission conducted five days of evidentiary bearings from
October 28 through Novemher 1,2002, In addition, 00 Novemher 4, 2002 me Commission
heard live lil!rrebuttaJ regarding too FCC'~ Oclllber3Q, 2002 aWl1lval of the Verizoo Virlltnia
§Zll applieaOOrl, Sinec Virginia was too aoohor state for OSS testing for M:uylllrld, the
Maryland Commissioo was llI1ftble to act prior to su<:b approval being received Now wiib me
FCC approval of Virginia's OSS having been grllllled, lhe hearing;; in tllis prooeeding
cnnclu~ flver 200 INlges of post-llearing brief,~ received and a trnnscript in exeess of 1700
INIges reviewe<i,lIlis Commissioll can now complete its expedirious _iew ofthi. maller,

This Commission has a long history of fostering competition in the local lllallwt. At
nne lime, Maryland was oonsidered a national leader in the opening of telocommunicatloos'
markm to oompctiticn, Tnday, lIlis Commission is greally concerned abool tile State of
Maryland's inal>ility to bllild open the initial pins achieved in opening the local mllt'bt to
competition and the apparent slllllllish natllre of local <:<;>mpetitioll growth.

Maryland hegan opening the local telepllene servu:e market to competition in 19'94.
In lit! MFS Il'llelelli$1 ofMaryland, i"".. 85 Md, PSC J8 (April 2$, 1994), III is Cnmnlissiou
llranted MFS authority to provide telephone !Ie",i""", in Maryhu1d, approved too nnl:>nndlillll of
links and pom and reqUited Veri2lOJ1 (loon Bell Atlantic.Maryland. Inc.) to provide for
interconnection wilh MFS, In Phase II of that proceeding, too Commissioo set the r_,
terms and ennditiollS l\)r interconnection between the ean:ier.!l. He MFS lntelenel ofMaryland,
file 1'11&11 11. 86 Md, PSC 467 (Dec, 28, 1995),

The passage of the 1996 Act mlerrnpled Marylatld's course of ll"tlon lIS it imposed
new dllties lnld new prneesses on stale agencies wllh regulatory respoosibilities over
teleoommnniClllltsns~. EnllClment of too 1996 Act requited me Commission to
reeumine previously resolved issues to ensure complianec with new FCC direeliVe5.

Further, tbe new process removed thill Commiuion's autonomy and foo::oo the Coonmlssion
10 c<1lllJllllnlly _ise its vil;ion of how oompetltion cm and should be acbleved in Maryland to
refled federal regulatory and jIldlciai decisiOOll.

The State of MlIlyland .ill 00 longer a national leader in telecomm\lnkation.~

competition. To Ilw cOIltmry, aewrdlng to the FCC Report "" tlle status of'local competition
in the nalioo refereneed in me record of this proceeding, ClJ,Cs In Maryland serve 4% oftlle
end-uscr switched accCllS lines, wbile t1le national figure is 10"",,2 Indeed. as "r Decemher
200I, th<!: le,-el "f competition in Maryland had receded by a third ftolll 6% 10 4% and
appcared to be re~reS$iJlll, joining Soom Carolina and Misl;I••ippi, Snch a ...'OOdition Is not

J: On De:i;iJmber 9, £002. fonj)win~ th¢ ¢:Qnc-hlSttln of the heitrings in thin- proceeding, the fCC iswtd 1.'"1 %lpdilllOO
Mpon on the status "f loo.d -c~fiUoo which: 'l.1pdated tOO number o(eoo-uset itwitched lil.::\:eS$lit:l~$sefVe4 by
eLEe, .in M"ryt,n" ,. 6%..,0 I J%....,.lIlly ..,,( mn. 2002.
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Mr. William R. RQbc'11J
J)ccember J6. 1002
l'iIl!' J

ATTACHMENT 1
Page:3 of 11

accepmble ill MllIYl311d afl~t 1; years of .,001'1. This situation no doobt reslllls frum l~end

act;ons but also from variOllS Verizoo opt'l1ltional issues, CLEC issuo, financial find
OIhcrwise, I\lId Ihis CQl1llllissioo's delay in resQ!;'ing OIlr re<:ent proceeding into the mes
Veriron cbarges lor wlwles.ale unbundled network elemellls in Maryland.

Thus, Coomlissioo'. consideratioll of tilt: teeQrd developed in this proceeding shows
the obviollll need 10 improve rhe toesl CQl1lpetit",-e enviroarnenl in Maryland. In order to
ctUiURl lbat klcal c<llllpeUtion is sustainable intQ the I'untre, tilt: Commission direct:;. Verizoo 10

implemoolll1c requirement:;. diseusscdhelO\v. The CommillSion fmds that subject ro Vcriwn
complying with the conditions identified below, Verizon is ~hnicl1lly in compliance with the
§271 checklist as defined by the FCC. Furtbermore, tilt: Commission notes a numher of
concerns that mllst bea~ before the COUIlIJissioo can say that Verizon's entry illlO the
Maryland loog oonance rt'IllI'kel is in the public iot_t. The Commission hereby conditiOllS its
recQl1lmendaliOll ro the FCC tbal VeriWlI'$ Wiry into the long <:Uslance marl<:et is in the publi<:
interest on Verizoo addressing the coneerm lisrod helow in tbe I1II\lIller ordered by the
Commission.

I, V~riZUII's Nu IiIlIIlJtI P<llicy

111i,ls_ involv-es Veri:l:oo's provisioning of higb capacity unbundled local loeps.
$cvcml parties to Ih!s proceeding iiqued that Veril.D1I improperly rejce", CLEe orders fbr
hlgh eapeclty loeps' when Vemoo <.'laims no facilities an: available and eoostnlCtlol1 is
required, (hereill.r referred Ie lW Verizoo's "00 build" policy). &.red 011 the e"idence in
this case, the Commis:lilln helieves that the impecl llf Verimll', "no build" policy pertllintnll
til the availability of 00·J and D5-3 facilities for use by eLECs creates a banier 10 kl<;al
competitioo ill Maryland.

Veriz,oo contends tbat its pc>liey is nasod 00 a decision of the United Slates Court <>f
Appe'dls for the Eiglllh Cireillt holding thaI unbundlillg ollly applies to llle incumheut klcal
exchange carrier's ("ILEC") exiillinl! network. Vcri~on also notes thaI the FCC is cousideril\lil
whether ro modifY these rules. Finally, Verizoo claims that CLECs can cause Verizoo 10
build new lileiJitics if cLEes Qrder them lIJ!speeial access Iilcililies and pey the millimQl1l
term of two months' worth of ebarll¢s for special aeress DS-Is Nld ()ne year's worth of
chllTll¢$ for DS·3s before COO'W:ltinll them to u'NBlL The CLEC~ contend that Verizoo's
poliey results ill oew l1wilities cosllng CLEC, more Il1m if these f."iIil;"" were provisioned at
UNE Tates.

The COUIlIJissioo does uet dispUlll the efteet of Illc Eighlb Circuit deci.ion, lIlllI the
COUIlIJissioo is cOl!l1il:llnt of!he fact Ibat the FCC has previous]y found tbat similar Verimll
policies in OIlIer sl.'1les dQ oot violare the competitive checklist, In this procWlling, however.
the evidence '''pporlS tbe elaim tOOt Veril.on's pelley has the "ffe"t of increasing CLEe "osts
and provisioning intervals wbieh delay the CLEes provisioll of service 10 tbe end oser, lIlllI as
sItCh croates II barrier t<l coolPetltion. TIle record suggcsts that a number of CLECs are

49



ML WUlktffa R. Robcrn
t:m:emb<f !6. 2OC!2
1',&< 4

ATTACHMENTl
Page 4 of II

unaware thaI lhe specialoc<:ess facilities wmeh are Ol'llered because I)f the lack of available
facilities may he e<mverted 10 UNEs after two mooths f« DS-I sand olle year f<:>r DS-3&. This
convl>rswll policy enables the curcs 10 have nl'Ce6S 10 the high capacity lilcilily witOOtll the
exces.,ive cost of roainlaiC>ing the facility at the hi!!her special access rates indefmitely.

Therefure. as a temporary measure. tbe CcmmillSion finds tll3l if II CLEe orders II os­
I es a liNE wilh a request for automalic coovcrsion, lIlId Verizoo does not provision it
because oflack of fltl.,jlitiell, Verizon shall convert the UN!! <:>rder !O II $p\ldal aeeIl$$ or<ler and
then c-onvert the newly-buill special access facility to a UNE automatically aller the wirf<Z(l
li_ bas elapsed. This aclonl3li41 eooversion will only occw: ill those mluations where the
CLEe ori!Jllally reql.W!!lled UNE fueilitic.'l, and this request was denied by Veri:ron.
Moreover, lhe FCC rules and limilations 00 eonvertiC>g special access 1<:> UNEs shall be
lollowed for eaeh COnVeral.OIl, Verimll shall pUI this reviilOO ordering arrangement in place
within fOlll" tlIOO!hs.

Tbe Commission's Cl!llretllS pertaining to the "I'feel uf Verizull.'s "00 build" policy on
CilfIlpetitlon havc been eclwt!d in other Verimn jurisdictions, iocluding Virginia. There, the
Virginia Stale Corporation Commission ("VSCC"l has instituled II proceeding 10 CO!l$ider this
i$$OO, and thc plactice i. also u~r coll$itl41ralion in the FOC's Triennial Review. lms
Commi$sinn "ill ll<:tively mooitor both prnceedillgs and UpOil their condusion take litrther
llCtion as maybe~.

Finally, the Commisslun is concc11ltd llboutthe limited alllWtlt of information
Verizon provides a CI,_EO when no facilities are available. Veri:ron is directed 10 ldelllify 10

the CLEC the reason for eaeh110 lacilitics finding.

2, Dark Fiber

Dark fiber, analognns 10 Mused cupper \oQp or transport facililies, is fiber thst i$ in
place but has oot beel\ activallld through the cOllllectinn of the e1eell"ooicsll'botooics to carry
communications services. Dark fiber i. nsefullo local tlOCCMnge carriers in a variety Qf ways
ioclndmg lbe provision of advanced services or services olfered over nigh bandwidth. Dark
fiber eat\ also be cost effective and Call result in economies of scale being lIcbie'!led by
CI,EO.. In aeoordance with the FCC's rule!! and regullllions, lLEGs must rruike dark fiber
available to CLECs PUJ:S\lilnt to seetion 251(41)(3) of !be Act The Cornsahmon believes thet
tbe record in this ca$e Sllg"..;.IS th. lack of accessible informalion from Vetizon to CLECs
pre_IS CLECs from identifying and Il)Cl\lillll existing dark fiber within Veriron's Maryland
ootwml<. Furthcr, ila~ Ibm. tbe (''LEes inability 10 reserve or nrder dark fiber wbile a
requesl f« collocatinn arrangement i. pending Crellle$ 1111 additional bal'lW' to the
development of local cOOlpelitioo in Maryland.

A<;curding to Verizoo, the FCC addressed the scoond issue 110100 aoow in ils !$ConI
Virginia CunsQUd,ated Arbitrslion Order. As a resld!. Veti1.on is now rcquin,d in V.ia to
permil Ct.I~C$ (0 order tne desired d.tk fiber len business days after the CLEe requ"sm a
collocation afl'lIDgemC1l1. The Cornsaissioll hereby direcl.s Veri2Dn 1<> implement this policy in
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Maryland. Thus, CL.ECs will be permitied to order dark lib« and rollocatioo amngemenlll ill
th.is manner, '!'be Commission believes that this new requ.rernCl11 will adllllllee tile
development of eoropetition tOr advaneed serviees ill Maryllll1d, such liS hip speed data
aceca

With regard to 100 issue of whether VeriZOll provides ndeqoole information to CLECs
so that !hey mighl locate dark fiber, Verizon contends !hat the Coropany has improved Ibis
process lJy proYlllli\g alternative ronting to a I'Ilquestinl: CLEC. While this change ill a step in
tlle rijl1rt direction, it I'Ilpresentsonly a minimal improvement at best. '!'be Cl,lllunis3lon
lleI'Ilhy diwcli; Verizon to conlioue 10 ptovide this a1temntive rooling. Furl1lermore,!be
Commission directs Vcri7_ to provide to II CLBC upon request, central office and all related
lermilllllitlll points fur all fiber facilities fur aoy ofI'ice or group of OfflUS at wbic1lthe CLEC
is CQ!l$ideriog ol'dering dark fiber, This will enable CLECs to have ll<:cess to more aooUl'llte
lnfonnaliooperlllininil to the availability of dark tiber on routcs wllel'll liber ill aetoally
illlll1illed and will operate to remove a barrier to rompetitioa by itllptovinll access to t,'NEs
and tlle quality of information aval.lable to CLEes.

3. Gil<lgr....kMly Relevant Illtertmmeelioo 'fJmtli ("GIUI'S»)

Verizon has entered as evidellte ill this proeccd!ng 11 Model Intercoollcetion
Agn::<:nlI:nt containing Im'llS which require CLECs to estlblish wifu Veraoo one or llIote
GRIPs or virtlllll gengraplrically relevant interooonection points ("VGRII'$"i at designated or
agreed IIpon points within each. Local Aceess and Tl1lltSpnrt Area ("LATA") of Verizon's
flC(wotk. This CotOmissiOll previously coosidmd this proposal in esse No. SSll7, the Sprinl
Commuuicatioos Co., Ll'JVenron Arbitration, woorein the Conunission rejected Verlzon's
GRlI'IVGRIP proposals, The proposed language in the Model Inlercolllleetion Agreement is
suhslilnrlally tbe same as the langnage proposed by Vcriwn during lbe Sprim t\rl>itratiotl as
well as the 1anllllage rejceted by the FCC in the Virginia Consolidated Arbitratioll. This
Commission's positioo on this i$$tle remain. ooehanged. The C<:mrmission does nnl accept
Venzoo's GRIPs or VORl!'; proPfJ$lds..

Aeconlinll to Vcrizon, illl Model Int<:rooonectioo Agreement has bero modiftod to
rctIect tOO results of too FCC's Virginia Consolidated Arbitration Order. However, the Mmlcl
Inlercolllleetioo Agre<lroeJlt, which. was dated prior to fue iS$uance of !be Vi:rginia
CollSi>lidated Albiuatioll Order, was Sllbmltted as evidelM:e in this proeeellli\g. It does ocr
reflect that c1lange. The CommiS1lioll hereby directs that Verizon shalloot inclode GRIPli or
VORl1'\; provisions in allY Model lilleroonnection Agn::<:nlI:lll in use in Maryland 001"1;$
expres!dy mthorized by this Commissi<m or tbe FCC.

The Virginia State Corpoooion Commission's testing of Vc.rilAl\1 Virginia's OSS did
oot separately lest Ihe accuracy of the !lilling Oulpllt SpecifICation/Bill Data Tape
("BOS/BDT') elt.'Cuonie hilling system used lJy Verizon to Illloernte bills for so_ CLECs.
The evidertce in tlris proceeding dcmonlllmt<.'li too Importanu of having a mean" of ell~urillg
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that Verizon prtWick$ CLECs with timely and aC<-llraw paper and electronic bills. The
Commisswn notes Iilat the negative effect. of incmrect billings falls more beavily on CLlECs
in a developrog competitive marlcel. The llpdaled versWn of the Maryland Carrier-to-Carrier
Cmidelines. wbieb cnrorees Verizoo's perrormanee. will become effective January 2003.
They include metries to mellllllre important aspecTS of the billing~. These metrices
require 95% of all billing claims to be acknowled~ ,,-ltmn two lmsil\<lSs days and also
require that 95% ofthese bming claims be resolved within 211 days aller aeknowledgernem.

rh~ Commission hll$ COllCems that, under the litre$$ of high OOffil'lletQal volumes
eleetrooic bmWg may experieooe WlMlicip1lled diffieulti"". Therefure, in order for tbis
Commission to lIIOlIitor wbetber VcrilOIl'~ elet:tronic billing i$ WQrllting S1l<X:essfuUy under
com_reia! applical.ions nnd volumes, the Commission directs Verizon to allor the report
dimensions to include CLEe aggregate. CLEC specific, Verizun affiliate aggregate and
Verizoo affiliate specific infurmaIion on lhe billing n1etrics. Furthermore, the Commissilln
dir~s the Maryland Camer-Io-Carrier Collaborative ("Coliaborlllive") to examine wbether
differellt mettles adopted in New Jen«.')' or otber jurisdiclilllls are appropriate for use ill
Maryland.

Veriron Maryland is reqllifl!d t>Y lbe ]996 Aet and lite FCC to provide illlercollllection
using all technically feasible mean" lncledin!; loop facilities. Verizoll indieates tbct it wt!!
provide the types of intereonnecli<lll sueh as Iitat requesled by ellre CornmllllicalWns subject
to appropriate atnnndmrolS to tile parties' intM:OIInectino agreemetll. Al:ootding to IICrlzon,
Cllte and Sllm!: IlIiter CLEes are rcqocsulIg a ~cr ferm of IIll¢rc_tWn whieb is net
USltal1y inclnded in the interconnection agreements. The CLECs l::OIltClld that litis fomt of
illtercOlltleClino is necessary due 10 COSl and provisioning time consideratiollS. !-loweyet. the
Cnmmission i. pillased tn llllte V.,,-iZllIl'$ willingM.'IiS in saJi$bury, Maryland In mndil)- their
previOllS policy by agreeing to itlIerc_t with Core using its existing retail facilities in
shared arrangement. ThillllppCllls to fI'ltmvc a !>atrier tn e<lmpetition.

!be FCC, ill its interpretatioo or §251(e)(2). reqmreslLECs to provide intereQllllCClWn
that is "llIleast" • in quality 10 tbat enjoyed by tlle !LEe itself. The FCC also requires
ILECs 10 provide intereOllllectioo arrangements wIlm Ibc request i.~ teclutk:ally feasible,
Sllbjecltll the tel'Ill$ (>f Ibc parties' intereonneetion agreements. !be Commission finds that it
is teelmie<illy feasible in some inl'tll!lCll$ for Vwon to provide entrllllCe facility
inlereoouectioo to reqoostingcllfriers over loop facilities tillIt are ~llared wilit Veri?m's retail
eustomers, rather than nver c<)!1ventil!nal interomee fucilities.

FllI'Ibennore, Veri7.llll shAll be required to provide entrlUlCc fucili!ies to requcsting
Cl.ECs "vcr existing Joop facilities that are sheree with Veri_'s retail customers when
capacity exists. TIle fact Iital a eLEe bas requested tbe shared facilities dcmollStmlcs that tbe
CLF..c is willing to accept a lesse; 'loolily Illrm of lntcrenntleCltoo, and tbe performance
limitations that slich lesser quality interconnection may entail. In order to accommudate
('LEes _klt\g litis furm of Interel,ntlCCtioo. Verimn is directed III Plovide within lhirty (30)
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days of accepting lIIe coooitions in this blUer, a Model IllleroOllOOClion Agreemem
amendment tbal can be ..oopl£d by CLEC4l seeking this form <Jf interoonneclioo with Verlzon"
This amendment shall be filed willi aoo mtlSt be approved by the CPmmiSl;ion. Itt addition,
the Collllbol'ative shall coosidcr the issoc of what metrics and l'AP will apply in this sittll1lion.
The Commission intends to monitor Verlzon's provision of m- facilities wIIile the
Collaborative is considering this isslle,

The COllllnission is awm:elllat ataIIy issues pertaining 1<) inlerCllllllOOtion tnmhing over
Ittop faeilities lin! lIIIder consideration in a separate CommiS&inn ~ing, Case No. 8881.
The Commissioo believes lIIal this proceeding will resolve lIIe majority of lIIe i_
pertaining to this ttllpect of entraDCe facilities, and determine if any barriers m competition
exist.

AnEnhllnced Exteoded IAlOp ("EEL") COIlsisls of a combination ()f an unbundled
loop, tllllltiplexingioollCenlmtinl!: equipment, and dedicated 1tIlnspcrt. The roC'<lrd in tms
proceeding suggesls thaI Verlzoo's mqllirelll£nt tbal CLEes order the component parts oJ
EELs in a sequential, ratller thana coordi.nated, maMer requires CLECs to pay for facilities
hefore they are assembled In useful fOIm, Thus, the proccss l:>y which Verizllo requir<lS
CLF..cs to order EEls cmales ullWafr¢$lCd delay and additional costs.

Evidence ~Ied in this proceeding llemonillrlltes that a tli f"ferent ordering pr_s
currently is \:>elliS used ill MaSSllChuserts, The COOlmissionherebi)' requires that VcrlZOII
atropt in MlllY11100 the tariffed MllSSllChuaerts EEL orderinl and billing proces$, In order to
oocommodate CLEes seeking EELs, VeriZOll is directed to provide 10 Ille Commissloll,
within thirty (30) days of a\;cuplinll lhe C()lldition in this lell£f, II Model 11Ilere()llIleClion
Agreement amendment lhat can he~ by any CLEe _king thi~ farm of UNB, This
lI.Illl!Ildm<.mt shall be li1ed wilh and must \:>e approved by Ille Commission.

Line sharing oecurs when an i_hent is providing, and clllIllnooS to provide, voice
service IllI a pal1ieular loop III wmch a CLEe provides or _Its OOC<lSS in order 10 provide
KDSL Rrvlee. Aceordlng ID the evi<lence presented, wIIere an end user formerly was
provided voice and data servie<lS by Verizrlll and chooses 10 receive 11$ vnice services from a
elF£, the end lIOI!f will I"", ils data or DSL ~rvi<:es from Verizoo, The CMrlmissillll '"
extremely ooncerced about Il\i~ J"I'lIllntlal sidc effet.1 on II _mer's decision to engage III
choice that is thai lhe eustomer bas 1<) weigh iL' desire to mailllaill DSL service agaillSt its
decision ID5el«t II "Ilmpetiliye ICllal exehauge provid1!r. ihe CPmmi""'on is pleased Ihal
Ver;",;)n has iooicated lhat it is willing 10 enl£f into teclmklll and 005101155 discussions with
CLECs II) altempl to lItrlll1lle the relationships ne<:essary to make such II COllsumer dClllslon
utmecessary. Sucbllll offer addtesses the Cllmmissil'lI'S public .lllleresl COJlccrm pe~inlnl! to
this i!>Sue. The Commission direct$ thaI V~riJl.oo make the offilr available ttl all CLEes..
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The Commission rerogn= the ueed t() en~ that Verizon's perfMIWI<:il in
prm1ding service to CLEes tootinues and impro¥et! aller Velit.oo enters the long dlstance
market ill Mllryllllld. For tbis rellSOll, tbe Commission apprnvcd 00ib the Cmier-t<rCamer
OWde1ines and the l'erformllJJ£e Assurance Plan ("PAP"). The COlllmissioo relies upon
Verizon to provide the metric$ reptlrtS fIlat measure Verizon's perfurmaoce and trillller the
payments applicable under the PAP.

In order 10 bclIcr ensure Ibe acemacy of these repOl'ls, Verihoo is dllllCled to file
exception reperts refilinll those melries foooo to he in error. Th" nre1rics are to be~
where the discovered error has an effeel on the allll"'Il"1c calclllati<:m of I'AI' remedies in
excess of li1,000. This refiling shall occur in allY .UlSWI<ltl where an etror bas been noted and
._ted, regmlless Of wblll party di~'Qvm Ib" error. Aller silt moolbs experience, the
CommissiOll will eva!llllte the need to continue this refiling requirement

FurtbeIll1QfC, all ability to replicate the mettles reports provided by Veri:.oc>ll willll.llow
me Commission lo verify the lll:etlmCY of me metries measuring 'lemon's performanoe. The
COOlmissioo slialt ~lIire fIlal Verizoo. llpon reqllcst <» the Commissioo, hire" <:<>rn;u]ta!ll
who shall report direetly 10 the Commission aoo sliall trllin the Cl.mmission Staff on how to
sel ul' Maryland l'etfOllllance Metrics rep1ieatioo. After the .oosullant is mred, Venwn slialt
provide Staff access 10 Ibe Metries HotliJle tOll!lswer qucsllons thaI llIay arise e<.lllCtlming the
complemelltalioo of llle Guidelines and shall eoopetate witb Staff to provide the data required
to allow Staff to e~ndnct replic.1tion as Il«esnry to contirm Ibe accuracy of Veriron's
perfOlll1llllCe reports.

The Virginia Stale C~tporntron Commission's OSS leSI did not incbrde a tnc1l.Ilingful
e""rtlimrtion of llle aecuracy of dil'CClOly lisoogs. The COllllllissioo is eonceflled fIlat
direelory errorit, bolb white and yellow I'age.$, <lallse disl'\!l'tiOll to CUCs dispropottiooatcly.
Thus, lhis Commis.'lIon wiII be ~lIy monitoring direclory H1lling errors, and will. if
necessary, instilllle a lSj>eeial proceeding to address aoy concerns.

l-'OI'Iber, lestimOfi)' in Ihis proccediog indicales fIlat Veriown ellCOOrages CUClilO use
the Directory Listiq Inquiry pm-ordet query in order lO Cllsure Ihe aceuraey of White l'ul!es
Listings. Veriown expressly Slaled dint lhe Company CIll1'elllly docs oot ebarge for t!lis
inquiry. H"wevcr, Vcriron's Model Intel'COllnectioo Agreement ioeludes a charge for pre­
order querieslhal inelude.~ the Dir~..lory Listillg Inquiry. Sinee VeliZOlI docs llla chnlgC for
this illqlllry in Matyland, "lemon is hereby directed to amend its Model lntero<:>nncetion
Agreement used ill M1ryland within Ibirty (30) days of "'<;elH.illg llle condition ill Ihis leller to
indicale Ibal n<) elwges apply. fl1rtbermllla, VerizOll is lIeroby prohibilcd Iwm in.~lltuling

such a COOl'j"te unless the CompallY first obtaills Ihe appwval of this Commissioo.
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The reoord in lhis proceeding stIpJl<lrt$ II finding thai esmblishin4t all appropriale level
'If UNE 1l1~ in particular UNE-P, is essential in ellCOllr1lglng compelitive entry inlll the
Marybmd market In Case No, &819, Ole CommissiQII Cllfreofly is compleling a
compreheMive resetling of UNE mtcs, The Cllmmission in!ellds III complete tnal CllSe and
issue a final order $OOn.

The Commission cooclu;!es that pemlillinl!l Verizonto COntinue charging Ihe cnrrently
effective UNE I1IU!S will 001 adequately promole full-scale market elltry ill Marybmd. '£he
CotlIIIlission is particularly (''Om:emed about the loo!, rate and the unbundled switching late,
Accordingly, Vemon is direeled to reduce lheserales inlhe mallller deseribed below.

With rel!l1fd III the UNE loop rate. the Commission retjUires VerlllOll 10 agree to reduce
lhis rate from the current~ llV'lfage of $14,50 III a s1alewide average of $12.00.
Additi_lIy, VerillOl1 is reqaired 10 redace its etld-oJ'flee p'll' mmme-of.use switchinl! elwnent
56% from $O.003800p'll' minute to $0,001676 per minUle. Finelly, fur Ille oth'lf rates
!,mvioosly iuslltoled in DIsc No. 8731, Phese 11, Verizoo is directed 10 adopt an interim mm­
seWng approach similar In Ihat the Company etllploye<l lllId the FC'C appmved in VerillOll
Virginia's § 211 fJ1illg. The Ccmmissioll clil:el:ts Verllloo III iiiII' a list of these rilles witll the
Commission at the same time IhIll the CooIpnny 3Ct'ejlll! tllis cootlltioo.

Moreover, lbe f'..ummissioo also requires tllat Vcrlzoo oommil III make the mms
adopted in Case No. 8879 retroactive to tbe effective dati: of tlle redue<'lI rllles d~USlied

alxwe, Thecffix:tive dale of lhe$e redured Illes shall be within five days of lhe date of this
leller>

Finally, in tile event Illat the Order issne<l in Case No. 8819 is subsequenlly overtnmed
all appeal, Verimn sha:ll commil to reia.tinllill8 tbe !'lIles set folth above lllltil such time as Ille
CommissionteOOnsiders the d/lci$ioo reudetnd in Cae No. 8819 In tile extent retjUireci by the
Court.

III addilion to the rouditillllS coo1ained ill lIumbered paragraphs I tbroog]l HI Ill' this
feller to wllieh VerillOn mu.,t r.."Pond, the Commission also has several policy eOllcemll
pertaining 10 comp<1itioll wilhin tlle State of MlIl'Yland,

The Commission .is eXlr<"rnely COllCcmed that Ille FCC is eon~iderlult modificatiollS to
the lisl of Unbundlccl Network Elements ("UNEs") and tbe availabilily of UNE-Plalfom,
r'UNE.p"» On November 1(), 2002, this Commission, ai<ln!t 75 olher Stale COImIlissiooers
from 33 other mates, signed a I~ller 10 the FCC illdicllImg support for coolilltted State
fiexibllity 1<1 maimaill the LINE·!', The evidetlce ill Illi. proceeding detllllilSullt¢S that
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inl:fellSed competition in Maryland exists in Illf/lC measure !:>t'CaU$e of tbe availability ofUNE.
1'. With very limited UN1:'..!, and miale. Maryland achic'ved a local oompetition level of only'
4% as of J:)eumbet 200 I, In six mOlllns time, according 10 tbe FCC's most _t report on
the status of local competition, Maryland went from 4"11> to 6% in tlIe level of competilion due
primarily 10 UNE·P. It appears tbat wilbool UNE.!' tbat growth "!<:Clm wilJ deady be
rodueed. Tbe COOlmission believes that any allellUion from UNE-l' as presently constitoted
would !lave significant adwrse effects QI1 tbe competiti\IC marl<et in Maryland. However, tile
Commission continues to assert thet II fCC detemJiualion on Ibese mamrs will not preempt
I\lrther COllSideration by litis Commission of the appropriate list of UNEs in Maryland.

B, §Z7UAfllllates

'The Collltllissioo is concerned 11lat Verizon's intenlclioos witb its affiliates are
conducted Oil tbe same arms.lengdl bllsis as its intenlctions with .any u_lated CLEe, in order
to CDSIl£ll that local excllaege~ do not subeidize die long distance customers,
Consequently, the Commi.'lSion inlll"d. 10 closely and lICIivel)' monitor Verimn'. compliance
with the separate affiJiale .Illqn:iremcol$ and associated Wllgnards rontainedin §212 of the
1996 Act III particullll', the Commission will earefully review the biconial auditthal VeriZlln
is required 10 oblain and pily for ondc:r §212(d)( I;. which andit milS! be submilled to Ibis
Commission in accordance wilb *272(d)(2). I'W'l.Ilermore, the Commission will lIIll'1ieipa1c
fully in the bie1milll audit prllCceding;il eendaeted by tbe FCC, and illlltiMe its QWll

proceeding, if necelililll'Y.

C. E9U

The Commission ltas resem11:ions lJOOut Verizoll's use of the illfQlTflatk>n contained in
the En1 database, whkh daes not lIl1l1Cllf ro be OOIlSi.slent with the purpnses cllvisiollC<1 by
the legisisture wben lite E911 progl:llm Wall establ.ilhed, The E911 database was dc:veloped
for a very specific purpose. 10 cOllblc law enforcemeBl and emergency service workers to
locate pellple in elMI'gellCY, and llOmctimcs life threatening. ai_ions. The Elfll dlItllhase
""'l.\$ not developed for lise in lbe manner Verizon has allernjl!ed to use it in this prooending.
Because the E91 I dataoo.e ""'S lIot developed 10 provide local t!J«lhange carrier line coom:s.
its use fQr this purpose ia questionable, llll _ !he results oblaillC<1 through Inc database.
Furtbermore, tbese results llfe 1101 verifiable. 'The Cornmissirm encoarages Verizon to deveillip
a more lIan$pltrent and veriflJlble _ce of statistics to estimate the level ofwmpetition.

CONCLUSION

Upon implemcntlllioll j)f these 'lations operational enhRrlccmellts, the Commission
believes thet coolillued development of a competitive markllt will l>l1CUf in Maryland. That
oulcome is SlIrely Ihe intent of the 1996 Act aod the FCC's goal as well. '['has, the cnv[SiollC<1
reward of long disllIlICe en1ry ro Verizoo Maryland should be at'forded them. Tu move
Maryland more IOwllitd the natiQool ilverage in lecal CtllllpetitiOll is an oUlcorne that will alw
surely benefit Maryland eU$tomet'S, both busines.s cu.~tomers and individual citizens alike.
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Me Willi.." R. Roberts
_t>er 16, 2002
Pagell

AITACHMENT 1
Pa~ H of II

Verimn is directed 10 respond 10 tIlis letter with a written ronfirmatiQn that Veril:on
will romply \'\'illt the conditions set fQl'lll in items 1 tbrough Hl above prior 10 filing its §211
application \'\'llh the FCC.

By Direction o.f tile Commi,,"lon,

Ifill. '/MeW OO'!iI/!' III
J. losepll Cumm, Ill, Caromil;$iooor

WGall C. Mc[)qmild
Gail C. MeDooald, Commissio_

isiHarold D, Williams
Harold D. W!lIiams, Commiuioner

eo: Alll'allies and lraerested Person., ofRecord
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ATTACHMENT :2
Page I of2

Decallber 17, 2002

r'elecia L. Greer
Executive Secrell\Ty
Puhlic Service Commission
"fMaryIand

William Donald Schaefer Tower
6 SI. Paul Stree1, 16th Floor
Balti~ Maryland 21202-6806

Dear Ms. Greer:

This letter is to confirm thllt Vtmon Maryland inc. I"Vcrizoo") will comply with
tile oondiliollS set forth in items 1 tbmugh HJ in the !)ecemher 16, 2002 letter of the
MaryllllId Public Service Commission ("'Commission"), a oopy of which is atlllched.

in tlllltlettcr, the Commission states tlllll "V..."ri2on is teclnlically in cortl!llliance
with the §271 cbecldist as defined by the FCC," hllt <:Qmliliolls its endorsement"f
Verizon's enlry inlo the loag dist..nce !narket on VemQn agreeing to address the
concerns lisred in enmlitinlls I tbmugb 10. Whllc thesc oomlitiOllS are not ncoossary to
satiSfy the §271 checklist, Verllon nonetheless will comply with them IlS directed.

Moreover, Veri;ron's llCceplltl'lce ofCondition 10, "Unbundled Network Element
CtiNE') Pricing," is bllSCd upon correction ofltl'Iapparent inlldvertoot typolll<lpllical
error. In Ibe third sentenoo of the third paragrapn, the Commissi<:>ll directs Verizon "to
adopi an interim rate-setting approach similar to that the Compmy employed and Ihe
FCC approved in Vcrizon Vil'ginill'S §271 filing." Themte-sctunll approach adcptcd in
connection with the Vcriwn Virginia filing applied to intcrlm recurring rotes
iroplememing the FCC's Line Sharing and UNE Remand orders and III certain non­
recurring lJNE rates, beclIIlse the Virginia Stale Corporation C(lml'llission had not yet set
such rates. This rate-setting approach was not needed for the pcrmooent rales that the
Vitginia State Corporalim! Commission had already SCI. The Cnmmission obviously
intends Vdimll to apply the Vitginia meloodo!ogy to the comparable rotes in Marylaml.
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PlIie 2 of2

namely, the interim recurring rates for UNEs established by the FCC's Line Sharing alld
UN1! Rem.and orders, and llllllOn-recumng UNE rates - bUI not 10 the permanellt mills
already HI by the Comml$sioll ill Case No. 8131, Phase II. The CDllUlIissiOll'sletter,
thererore, must have meant to SIly in.the third selllence of the third paragraph concerning
UNE prieing that "for the other rates .hot previoWily illStitllted in CelIe No. 8131, Phase II,
,..", but inadvertmtly omitted the word "not", The list ofrates attached to this letter in
acoord:anee with the CoomtisRoo'S direetlon reflects and complies with the
COmmissiOll'S obvioWi intent in Condition 1G.

Verizon appreciates the Commission's efforts in bri:nging this impotWlt case to II
suecessfu1 conelusion. Verimn expects to iile its §:271 applicatiOll for Maryland at the
FCC shortly.

Very truly yOOI$,

WRRlmlw
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ATTACHMBNt 3
1'>Jll2J of1$

July 19, 2001

(<<\>fR MS» «FIRST» .LAST NN.:IEJ>
«nTLE» ,.

«Ie_COMPANY.
«ADDRESS»
«CITY», «STATE» «ZIP»

A number of carriers bave rerently expressed concern thlll Veraon is clulnging its
p<)licies witb respecl to the cOllstructiOIl ofnew DSI and DS3 UnbUlldled Network
Elernetlls, This is not the case, To ensure that there is no misunderstanding on this point
this leller restates Verizon's policies and practices ",ith respect to the proviswnillg of
unbUlldled DSI and DS3 network el_ls.

In compliance with its obligntio1lS Illlder lI'Pplieable law, Veriron will provide
unbUlldled DSI and DS3 facilities (loops Ot 101') Wrequosti:ng CLEC8 where cllisting
facilities are currently available. Conversely, Verimn is not obligated I<> construct new
Unbundled Network EI_ts where such network facilities llave Ilot already been
deployed for Vetiron' s use ill providing service W ils wholllllale and retaU cusWllters,
This policy, which is entirely cl,1l1sislent with Verizon's obligntioos: under applicable law,
is clearly stated ill Verizoo's telcvllllt state tariffs and the CLSC Hlllldboot. and is
reflected ill the Illllgilllge of Verizon's variollS intereollllection agreements.

This does not mean thlIl CLECs bave 110 other optIon., for obtaill1ng requested
facilities from Veriroll,

In areas where Verl:zon has construction underway W me¢lllllticlpoted fuwre
demand, Verimn's field engineers will provide a due date on CLEe orders for unbundled
DSI and OS3 network elements based on the estiltlated completion dale of that pending
job, even though 00 facilities lite immedialel)' available. Rigid adherence to existing
policies could di¢lllle that the field llllgilIeers rejeetthese orders duc to the Ia<:k of
avsimble facilities; but in an effort I<> provide a saperior level of service, Verl:zon luis
cbosen not to do so. Tn sooh eases, the result is thlIl the order is filled, but the
provisioning interval is longer fullll notmaL At the same time, Verizon's wholelil\le
eustomers should not confuse these discretiolWY efforts to provide II superior level of
service with a perceived obligation 10 construcl new facilities.

Moreover, 1Iithouen Verizoo has no legal obligation to add DS1!DS3 eleetroniM
to available ",ire or flberlacllities I<>llll a CI,EC order for lIIl unbundled DS llOS3
network eiement, Verizon'5 prnctice is to fill CLEC orders for unbundled DS11083
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nct\'<'Ork elements as long as the ~tral office common C<juipment and C<juipment at end
user's location necessary to create a OS!lOS3 flll:ility can beac~. However,
Verizon will reject an order for an tlllboodled DSIIDS3 nerwork element wbere (i) it does
not have the common equipment in the central offIce, at the end user's location, Ot
oll[Si~plant facility needed to provide a OS I/DS3 network element, or (ii) there is no
available wire or tiber facility between the cclllmi office wd the end user.

Spceillcally, when Verizon roo:ives an order for an unbundled OSIIDS3 network
elemeol, Verizon's Engin=in& Ot facility assignment perwnnel will check ro !ICe if
existlng commoo equipment in the central r:>ffice and at the end user's location has spero
porls or slots. If there is capacity on this common equipment, operations pllrSOllllel ",ill
perform the cross cOlllleCtlnn work helv.l!oo the common equipment and the wire or fiber
facility ruonin& ro the end user and install the appropriate DS liDS) cards in the existing
multiplexm. They will also correct oonditions 00 an existin& copper facility that could
impact transmission characteristiC$. Although they will place a doubler into an existlng
appacatus CMll,they will not attach new apparatus cases Ii) copper plant inonler to
condition the line for OS I service. At the end user's end ofthe wire or fiber facility,
Vwon will terminste the OSIIDS3 loop in the appropriate Network .lntetfuce Device
(Smart Jack or Digital Cross Connect (DSX) P_I).

In OOdition, ifVeriron responds to a cue req11<lSt for an unbundled OS1I0S3
network elemeot with a Firm Order Completion date (FOC), indicating that Verizon has
spare facilities to complete the service request, and ifVeriwll,ub!lequent!y fillds the! the
pmpo~ spare facilities are defective, Vwon will perform the w<)rk necessary Ii) clear
the defect. III the event that the defect cuonot be corrected, .resulting in no spare facilities,
or ifVerimn has indicated that there are spare facilities and Verizon subsequently finds
thai there are 00 spare facilities, Verizon willoo! build new filcillties to complete the
_vice request.

Finally, whel~ cusromersofVen2011, like ils retail cusromer$, Illayrequesl
Verizon Ii) provide OS I and OS) services pUfSlll1lit ro the applicable state or f~rnl
tlIriffs. While these tariffs also state that Verizon is not obligated ropr(lvide service
wbere facil1ties are not available, Vwoo generally will andertalre Ii) conatmct the
l'acililies required ro provide service at tarlffird tales (ioeludilllllllly applicable special
construction rates) iithe required work is consisknt \\ith Verizon's ClIlTCIlt design
practices and construction program. Even in these cases, ofcourse, Verlzon mns! retain
the right Ii) mlllUlgC its coniltrU£:tion progrAm 00 a dynamic bll$is as necessary to meet
both its service obligaliOllll and its obligation to manage the business in a fillCally prudent
manner,

In summary, although Veri:r.on's policies regardin& the construction ofnew OS I
and DS3 Unbundled Network Elements remain uncbanged, Verizon contlnues to strive 10
meet the requirements of its whe1esale OUS\i)met'S for unbundled DS1 and OS3 facilities
in a manner that is consistent with the sound matIllgement of its business.

63



If you have an}' questions regarding Verizon's unbundled DSIIDS3 building
practice, you may CQlltaill your Accoonl Manager.

Georglllle Horton
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lptional ASR Process for Unbundled Loops in V.rizon ·EastDedsion D.02-08-067 Page J oil

~TIACHlIfENT5

WJlfl2P

lhls l"tter is to inform you lI'IaI VerlZon is implelllMlil!g 110 oplional proress, described
below to hat1dle ASRs lor IJIIlE HiCap SeMolll$ (UNE OS, and DS3 LOOPS, UNE DiM and
DS3 Dedicated Trall$pol't and OSl alld 053 eeLs) tllalare rnjecllld bee.....e facilities are
nol available to provision !tilt requested !ac'itilts. Trus process will bit ava.abllt In llIe
former Be!! All1lnti<:: • ."."iee territories 01 Pfmnsyl""'"" ~re. New JerSlty. Virginia.
West Virginia, Maryland. Districl 01 Columbia, CoIlnooticuL Rhode tslalld. Vermont. !'lew
Hampshire. MessactmseII., alld Meine on December 23. 2002. This precess is elreedy
available in!'tew YorlI.

Curremty. when 110 ASR for a UNE HiCap 'lll'Vica CMnol be provisioned beca~ facifltles
are unavailable. tlla Of(jer is M]ecIlld. aIld Verl"on r"'luesls Illal too CU::C cancel its
ASI'L Now, CLEes will have the optiOlllO request II'IllI such Of(jers be fotwarded 10 the
Customer Accass T-.m Center (CATe] to b& provisioned as special access.

In order to "'"' thisllew oplioo. the AENG (Add~IOllIIl Engineering) field on too ~rigirt!ll
UNE ASR must b& populated with a '4: By poputalillg!!lis field. CU::Cs indicale tllatthey
want UNE HiCap ASRs tha:t III'OOkl oth_lse be danied for no faciliblll$ to be sent to the
CATC to be provisiornld as~1 acoess SIll'Vu. Pleese note tl1at file AENG field m"st
be po;lUlllled wlth a "'I" on the original UNE HiCllp ASR; CLECs may not supp!emllnl itla
original UNE Hleap ASR to add \lla "4." If the AENG li$1Il on \lla original UNE Hleap ASR
Is not Poplll<llad. IIfld lh~ are no lacilitiltS available to pn:wision \lla re'lllest,lhat1 the
CU::C must cancel the order.

Once me ClEC has decldad to use the n_ oplion and has populated lhe AENG li$fd wllh
a""" 00 the original UNE HICap ASR and facitltlas are not _ble to fuWiIIlhe order, itle
Venzoo se<1Ilce reprlll$antaU\III w~1 ereale a "SUP 4" 00 the UNE HiCap ASR alld e!lllnge
the following fields In ordlll' to wm me UNE .ASR Inti> a special access ASR.
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~ew Optional ASR Process for Unbundled Loops ill VcrilA10 -EustJ)eci.ion D.02..o8-1)67 Page 2 of2

ATTACHMENT 5

ASRAekl
=1 FTOl

To
SUP? 4
CC code B_ ,.",,,,,

UNE
,""'.

lllanky
PIU 0 100
SPEC UNBALL t>t 1JNS10T ilIlInk
REMRKS CI.Ee's Remarks retained _ Remarks 00 the ASR

, =,SUP 10 change ASR ro
S ·01 access

Nel 1)4QEl9.1T·~· 04D~~\VerlzOONmth
Slates

525 lllank A
ICse NJ01 NJ90

CP10 cpas (01"37 for ACNA's ATX
& I.OA)

PA70
PA01

(COdes .lay$the same In VZ
·NOOhl

?teese not. Ihat Ihe ICSO cede will chlll1ll" 00 ASR. In t!l<, Ve""""~ of PA. N.J.
Oli':, MD. VA. WIt. and DC. AtJy ""pptemenlsi_to Ihe ASR alter ahes beer
changed 10 special ""cess must liSe Ihe new ICSC COde,

Verlzoo will then notify the CLEC v1a Ihe C"'mlCGllon Requ,,", Form thallhe ASR has
beer $&Ilt 10 the Sl»c1alacce$$ CATC. This n<>liticalion wiliinelude the re<!lson facililles
were not .....alillbl•.

Plaa•• oote that this new mering process does ootllll<ilCt VerIZQn's policy tl) proVide
facllltll!$ 10 CLECs only where e.lsting fllci~ are Cl.lfflIlI!llr available. Verilton is not
_gated 10 eooslruCl nltW UNEs where such ne_ faeHilles h_not already beer
deployed for V",lzoo" use in providing SeN"'" to Us wholesall! and «>lalI cust""""".
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